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QUESTIONS PRESENTED 


1. Where a collective bargaining agreement provides 

(a) that employees shall receive severance pay in 
the event of a discharge “for any reason other than 
wilful neglect of duty or gross misconduct,’’ 

(b) that there shall be no discharges except for good 
and sufficient cause, 

(c) that in the event of a mutual finding by the 
employer and employee that a discharge has not been 
based on good and sufficient cause, such discharged 
employee shall be reinstated with full pay from the 
date of discharge, 

(d) But where in the absence of such a mutual find¬ 
ing, the collective bargaining agreement gives rise to 
a cause of action by the employee for damages, 

Does the severance pay provided for in clause (a) 
above constitute a pre-estimate of the damages to be 
suffered by the wrongfully discharged employee and is 
it therefore a covenanted liquidated damages clause 
which will bar the wrongfully-discharged employee 
from the usual damages which flows from a breach of 
contract? 

2. Are the terms of the contract, set forth above, 
ambiguous as to the intent to establish a liquidated 
damages clause, and if so, may parol evidence be admis¬ 
sible to prove the intent of the parties? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from that portion of a judgment of the 
District Court entered after trial which limited the re¬ 
covery of the plaintiff below to the sum of $2,566.80, based 
upon certain conclusions of law that the measure of the 
damages to which the plaintiff below was entitled was 
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provided within the collective bargaining agreement upon 
which the action below was brought. The jurisdiction of 
the District Court was invoked under Title 11, Section 301 
of the District of Columbia Code and under 28 U.S.C. 88. 
This Court has jurisdiction under 28 TJ.S.C. 1291. The 
opinion of the Court below is unreported and is set forth 
at J. A. 130. 


STATEMENT OF THE CASE 

The appellant, an employee of the Washington Times- 
Herald since November 4, 1937, was discharged by its ex- 
• ecutive city editor on October 27, 1948. (J. A. 43-47, 71, 

95-96, 109-111, 126-128). Through the medium of her col¬ 
lective bargaining agent, the Washington Newspaper 
Guild, the appellant complained that her discharge was 
wrongful. In due course, the procedures set forth in the 
operative collective bargaining agreement for arriving at 
a mutual agreement for reinstatement and back pay were 
invoked. They were exhausted without the accomplish¬ 
ment of the mutual finding of a wrongful discharge neces¬ 
sary for the appellant’s relief. (Tr. 239-242). 

Thereafter, the appellant sought her remedy by bring¬ 
ing an action in the District Court for damages based on 
a breach of the collective bargaining agreement by reason 
of the wrongful discharge. (J. A. 2-7). The Riggs Na¬ 
tional Bank of Washington, D. C. was the defendant below 
because it had been appointed the Collector of the Estate 
of Eleanor Patterson, Deceased, (Eleanor Patterson having 
been the owner of the Times-Herald), and it -was conducting 
the newspaper business of the decedent under an order of 
the District Court at the time of the wrongful discharge. 
(J. A. 143). 

After a dismissal of the complaint below, an appeal to 
this Court, and a reversal of the dismissal (See Marranzano 
v. The Riggs National Bank of Washington, D. C., 87 App. 
D. C. 195, 184 F. 2nd 349), the cause came on to be heard 



by the trial court. After a trial in which five witnesses 
testified to the issue, the Court below found as a fact that 
the appellant’s discharge was not for good and sufficient 
cause. (J. A. 34). 

The trial court held that the plaintiff below was entitled 
to damages, but it ruled as a conclusion of law that her 
damages were measured by the provisions of the collective 
bargaining agreement, namely, Article VI, Paragraph C, 
which establish a schedule of dismissal pay for employees 
who have been discharged for any reason other thap wilful 
neglect of duty or gross misconduct (See Exhibit A, J. A. 
17-18). Applying this measure to the term of employment 
of the appellant at the Washington Times-Herald, the trial 
court found damages amounting to the sum of $2,566.80 
(J. A. 35). Appellant’s evidence indicated that her dam¬ 
ages in fact totalled $9,616.00.* Evidence was proffered 
below to show that the parties to the collective bargaining 
agreement intended no provision to liquidate damages in 
the clause relied upon by the trial court. The trial court 
ruled the evidence inadmissible. (J. A. 99-101). | 

Appeal w r as taken from the judgment below upon the 
threefold ground that the trial court was in error in con¬ 
cluding that the measure of damages for the breach of the 
collective bargaining agreement was provided within the 
agreement, in rejecting as the proper measure of damages 
the amount of income lost by the plaintiff below from the 

•These figures arc based upon the following computation: 

The uncontradicted testimony of plaintiff (Transcript pp. 9, and 24-37) 
shows that plaintiff was earning $93.00 per week at the Times-Herald at 
the time of her discharge on October 27, 1948; that she did not obtain 
permanent or indefinite employment thereafter until April 6, 1951; that 
despite her arduous and continuous efforts to obtain employment during said 
period, she succeeded only in obtaining temporary jobs at which she earned 
a total of $920.00. The total she would have earned at the Times-Herald 
from October 27, 1948, to April 6, 1951, at $93.00 per week, is $10,284. That 
sum, less the $920.00 she earned at temporary jobs, gives the total of $9,364 
referred to above. Further uncontradicted testimony of plaintiff (Transcript, 
pages 27 and 28) shows that one of the temporary jobs held by plaintiff 
during that period required her to be in New York City, away from home, 
where she was subjected to extra food expense of $6.00 per day of six weeks, 
or a total of $252.00. The Trial Court below limited plaintiff’s recovery 
to $2,566.80 on the liquidated damages theory discussed hereinafter. 




date of her wrongful discharge to the date of her first 
permanent employment thereafter, together with her ex¬ 
penses in seeking employment, less what she earned dur¬ 
ing that period from temporary employment, and in exclud¬ 
ing parol testimony to explain an ambiguity as to the mean¬ 
ing of Article VI of the collective bargaining agreement. 
(J. A. 39). 


PRELIMINARY STATEMENT 

This is the second time this case has been before the 
Court. It is in a holding of this Court in the first appeal 
that the point of departure of the present appeal is to be 
found: 

“An individual employee may sue for damages suf¬ 
fered through the employer’s violation of this collective 
bargaining agreement.” 184 F 2nd 350-51. 

The question before the Court at that time, as stated by 
the appellee, was whether an employee could sue on a col¬ 
lective bargaining agreement between an employer and a 
labor organization where no provision of the agreement 
expressely granted such right of suit. (Page 1, Appellee’s 
brief, Case No. 10,416). 

The right of the appellant to bring an action for damages 
having been established by this Court in the first appeal, 
and the appellant’s right to recover damages having been 
established by the trial court below, the question now before 
this Court is—what is the measure of the appellant’s 
damages. 

SUMMARY OF ARGUMENT 

Appellant contends that she is entitled to the normal 
damages flowing from a breach of contract, in the absence 
of a liquidated damages clause within the contract upon 
which her cause of action is founded. The breach in the 
present action being based upon a wrongful discharge, 
the normal damages are her loss of income as a result of 
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the discharge, together with her expenses in seeking new 
employment. 

It is submitted that the provisions of the contract upon 
which the trial court relied to establish the appellant’s 
measure of damages are not in fact and as a matter of law 
a clause which can be used for thus liquidating the appel¬ 
lant’s damages. 

The reasons are these: 

First, an examination of the entire contract, the sum 
stipulated to be paid under the dismissal pay provi¬ 
sions, the ease of measuring the pecuniary loss that 
would be sustained by reason of the breach, the sub¬ 
ject matter of the contract, and the proportion which 
the amount said to be the measure of damages bears 
to the prospective damages—all of these show the 
absence of any intent on the part of the parties to the 
contract to provide for a liquidated damages clause. 

Second, reading a liquidated damages clause into the 
contract would vitiate the security provisions of the 
collective bargaining agreement negotiated between 
the Washington Times-Herald and the Washington 
Newspaper Guild. Obviously, these provisions, which 
prohibit discharges without good and sufficient cause, 
are an essential core of any collective bargaining agree¬ 
ment and must be given effect by a construction of the 
entire agreement. 

Third, the provision for liquidated damages construed 
from the language of the contract would in actuality 
be a provision for a penalty and would therefore be 
unenforceable. With this as an effect of such a con¬ 
struction, the construction must be rejected. In addi¬ 
tion, it is submitted that to the extent that the provi¬ 
sions of the collective bargaining agreement were 
ambiguous as to the intent of the parties to write a 
liquidated damages clause, the trial court was in error 
in excluding parol testimony. 
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ARGUMENT 

I 

Appellant's Measure of Damages Is the Difference Between 
the Income to Which She was Entitled Under the Col¬ 
lective Bargaining Agreement From the Date of Her 
Wrongful Discharge Until the Date of Her Re-Employment 
On a Permanent or Indefinite Basis, Together with Ex¬ 
penses Incurred in Seeking New Employment, Less the 
Income Received From Temporary Employment Follow¬ 
ing Her Discharge 

Appellant’s first proposition is that, in the absence of a 
liquidated damages clause, her damages are the normal and 
usual damages which flow legally from the breach of a con¬ 
tract for permanent or indefinite employment. They are the 
loss of income resulting from the unlawful discharge, 
measured by the income to which the plaintiff was entitled 
under the collective bargaining agreement during the period 
following her discharge until she again obtained permanent 
or indefinite employment, less any income which she actu¬ 
ally received or could have earned by reasonable efforts 
during that period. See Knipp v. Harris, 45 App. D. C. 
460. In addition to this element of damages, the plaintiff 
is entitled to expenses incurred in seeking or obtaining new 
employment, H. D. Rensh v. Hayes Equipment Mfg. Com¬ 
pany, 134 Kan. 865,8 Pac. 2d. 346; 84 ALR 166. 

In the present action, the actual damages suffered by 
the plaintiff are clearly and definitely ascertainable from 
the record. Based on the evidence, the amount to $9,364.00 
for loss of income and $252.00 for expenses in connection 
with obtaining new employment, a total of $9,616.00. 

These, then, are the damages which the plaintiff would 
be entitled to recover from the defendant, unless it is 
established that the Washington Times-Herald and the 
Washington Newspaper Guild undertook in their collective 
bargaining agreement to pre-estimate the damages which 
would follow from a discharge in breach of contract; unless, 
in other words, the contract contains a liquidated damages 
clause. A. P.v. Emmett, 45 F. Supp. 907. 


+7 
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II (a) 

The Dismissal Pay Provisions Contained in Article VI of the 
Collective Bargaining Agreement Do Not Constitute a 
Measure of Damages for the Breach of the Agreement 


The trial court below construed paragraph C of arti¬ 
cle VI of the agreement (Plaintiff’s Exhibit No. 2, J. A. 
17, 18) to be a liquidated damages clause. That article 
is entitled “Dismissal Pay” and includes, in addition to 
Paragraph C, six other paragraphs, (A) through (G), the 
last of which is subtitled “Security.” Paragraph (A) 
requires that upon request the employer must give a dis¬ 
charged employee a written statement of the cause of the 
discharge. Paragraphs (B), (E) and (F) provide that in 
computing the amount of severance pay to which certain 
employees are entitled under Paragraph (C), recognition 
be given to longevity of those employees who worked for 
the Times and Herald before their merger in 1937, that 
the pay be based upon the highest salary during a stated 
period, and that taxes may be deducted from such payment. 

The two paragraphs -which bear on the issue in this 
appeal are Paragraphs (C) and (G), and they are set out 
in full below: 


“Paragraph (C): When an employee who has served 
the Times-Herald more than six (6) consecutive months 
in his latest period of employment is discharged for 
any reason other than willful neglect of duty or gross 
misconduct, he shall be paid, in addition to all other 
amounts due him, one (1) week’s salary for each six 
(6) months, and major fraction thereof, of his latest 
period of continuous employment beginning not more 
than fifteen (15) years prior to the effective date of 
his discharge. 

Paragraph (G): 'Security: 


(1) No employee shall be discharged as a result of the 


execution of this Agreement. There shall be no 
charges except for good and sufficient cause. 


dis- 
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(2) Two (2) week’s notice in advance of discharge 
shall be given to employees of six months or more of 
continuous service except in cases of discharge for 
willful neglect of duty or gross misconduct. Any em¬ 
ployee upon receipt of notice of discharge, or upon 
discharge where no notice is given, may apply to the 
Standing Committee so that the Committee may confer 
with the Times-Herald in the case. If, upon con¬ 
ference, a discharge is found by mutual agreement not 
to have been based on good and sufficient cause, the 
Times-Herald shall restore the discharged employee to 
to his position, with full pay for the period from date 
of discharge to date of reinstatement and with service 
record unimpaired. Conferences regarding any dis¬ 
charge shall proceed with due diligence and shall be 
concluded within ninety (90) days after notice of dis¬ 
charge or after discharge where no notice is given.” 

It is axiomatic, of course, that a contract should be con¬ 
strued as a whole to give effect to all of its provisions. 
Ladd v. Ladd, 10 L. Ed. 967. When so construed, the apel- 
lant submits that the trial court was in error in holding 
Paragraph C to be an agreement by the contracting parties 
to liquidate damages for wrongful discharge in breach of 
the contract. 

For Paragraph C to be a valid liquidated damages clause, 
it must meet several tests.: 

The first, set forth in the leading United States’ decision 
on liquidated damages rendered by Chief Justice Marshall 
in Tayloe v. Sandiford, 5 L. Ed. 384 and reiterated in 
numerous subsequent decisions (Cf. Sun Printing and 
Publishing Co. v. Moore, 46 L. Ed. 366 and TJ. S. v. Beth¬ 
lehem Steel Co., 51 L. Ed. 731), is intent. 

“In general, a sum of money in gross, to be paid for 
the non-performance of an agreement, is considered as 
a penalty, the legal operation of which is to cover 
the damages which the party in whose favor the stipu¬ 
lation is made may have sustained from the breach 
of the contract by the opposite party. It will not, of 
course, be considered as liquidated damages, and it 
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will be incumbent upon the party who claims them as 
such to show that they were so considered by the con¬ 
tracting parties,” at Page 385. 

“. . . The question always is,” the Supreme Court 
declared in the Steel case at page 736, * * what did the 
parties intend by the language used. ,y 

In determining the intent of the parties, the Court of Ap¬ 
peals has provided the rule for the District of Columbia 
in District of Columbia v. Harland and Hollingsworth, 30 
App. D. C. 270, 280. This is what is required. 

“. . . an examination ... of the whole contract, the 
sum stipulated, the ease or difficuty of measuring the 
pecuniary loss that would be sustained by the breach, 
the subject matter of the contract, and the proportion 
that the amount stipulated bears to the entire con¬ 
sideration.” 

Appellant submits that so measured, Paragraph C fails 
to meet the requirements of a liquidated damages clause. 

An analysis of the two relevant paragraphs, C and G, 
indicates that this much is beyond dispute: 

1. An employee who is guilty of wilful neglect of duty 
or gross misconduct may be discharged in conformity 
with the contract and is entitled neither to notice 
(Par. G(l)) nor to dismissal pay (Par. C.). 

2. An employee may be discharged for good and suf¬ 
ficient cause—short of wilful neglect of duty and 
gross misconduct— in conformity ivith the contract 
but is entitled to notice (Par. G(2)) and to dismissal 
pay (Par. C). 

3. An employee who is found by mutual agreement of 
the parties to have been discharged without good and 
sufficient cause is entitled to reinstatement and to 
full pay from the date of discharge to the date of 
reinstatement (Par. G(l) and (2)). 
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Thus the parties provided a contractual remedy for each . 
of the discharge situations which might arise under the 
terms of the contract: An express denial of severance pay 
for discharges based on wilful neglect of duty and gross 
misconduct, severance pay for good cause discharges, and 
a mechanism for consent settlement of discharges without 
good cause. The symmetry of these discharge situations 
and their solutions, the language of each of the relevant 
provisions, and the fact that each requires a mutual agree¬ 
ment as to the basis of the discharge, the appellant sub¬ 
mits, indicates that it was the intent of the parties to 
subsume throughout Article VI (as well as in the entire 
contract) compliance with the terms of the contract. No 
reference was made to a possible breach, no language re¬ 
fers to “damages.” Indeed, no contemplation was made 
of any action whatsoever outside of the four corners of the 
contract, as the appellee itself has previously informed this 
court. For it was the appellee which stated in the first 
appeal that 

“No provision of the collective bargaining agreement 
in this case shows any intention of the parties to 
grant an individual employee the right of suit ... If 
the parties had intended to grant any such right, in the 
face of the common law and statutory background of 
this subject matter, they would have so provided, un¬ 
equivocally. It should not be presumed that an em¬ 
ployer would bargain away the right of dismissal and 
agree to be liable in damages, all by implication.” 
Appellee’s Brief, Case No. 10,416, Page 10. 

Now if the parties did not agree “to be liable in 
damages,” by what logic can it now be said that they in¬ 
tended Paragraph C to provide for liquidated damages, 
which are, of course, nothing other than consent damages. 

The answer obviously is that as the parties made no 
provision and expressed no intent as to a cause of action 
based upon a breach of contract, they made no provision 
and expressed no intent as to any damages which might 
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flow from a breach. Thus neither Paragraph C nor Para¬ 
graph G, each of them relating to remedies in pursuance of 
the contract, can be held to establish an intent for the 
measure of damages arising in breach of the contract. 


II (b) 

Construing the Dismissal Pay Clause as a Liquidated Damages 
Clause Vitiates the Security Provisions of the Collective 
Bargaining Agreement 

Moreover, to hold that Paragraph C was intended to be 
a liquidated damages clause is to decide that the parties 
intended the security clause prohibiting discharges with¬ 
out good and sufficient cause, (Paragraph G(l)), and the 
provisions for consent reinstatement (Paragraph G(2)), 
to be wholly nugatory. For the effect of reading Para¬ 
graph Casa liquidated damages clause is this: 

An employee who is fired without good cause in breach 
of the contract (in the absence of reinstatement by consent 
of the employer) would be entitled to no greater right 
than the employee who is fired with good cause, (except 
cause based upon wilful neglect of duty or gross miscon¬ 
duct). Both employees would receive dismissal pay. No 
onus whatsoever would be placed upon the employer for 
breaching the contract. 

Such a construction of the collective bargaining agree¬ 
ment would mean that by inserting a security clause pro¬ 
hibiting discharges except for good and sufficient cause, 
the parties added nothing at all. For by imposing no ad¬ 
ditional legal penalty upon the Times-Herald for breaching 
the contract, the trial court’s construction removes the 
financial incentive on the part of the employer to comply 
with the security provisions of the agreement 

Moreover, it seems clear that by including discharges in 
violation of the security clause of the collective bargain¬ 
ing agreement as discharges encompassed by the phrase 
“for any reason” in Paragraph C, the trial court is really 
saying that an employee who is discharged “for no reason,” 




(a discharge without good and sufficient cause being one 
“for no reason”), is entitled to dismissal pay only. 

Thus, it is submitted, the trial court has not only failed 
to construe the contract so as to give effect to all of its 
provisions, a familiar requirement of construction, but 
it has supplied a meaning to the agreement which is the 
opposite of its language. 

On its face, the construction supplied by the trial court 
could not have been intended. See United Protective 
Workers of America v. Ford Motor Co., 194 F. 2nd 997. 

On the basis of the foregoing, appellant’s argument can¬ 
not be said to be an appeal to reform an unfair contract, 
but it is one to give validity to the provisions of the entire 
agreement. 

II (c) 

Construed as a Liquidated Damages Clause, Paragraph C 
Would be an Invalid and Unenforceable Penalty 

Regardless of the intent of the parties, for Paragraph C 
to be valid and enforceable as a liquidated damages clause, 
it must meet the requirements set forth in the Restatement 
of the Law of Contracts, Section 379, Page 552: 

“ (1) An agreement, made in advance of breach, fixing 
the damages therefor, is not enforceable as a contract 
and does not affect the damages recoverable therefor 
unless 

“(A) the amount so fixed is a reasonable forecast 
of just compensation for the harm that is caused by 
the breach, and 

“(B) the harm that is caused by the breach is one 
that is incapable or very difficult of accurate estima¬ 
tion. ’ 9 

A. The rules here set forth have been adopted in the 
District of Columbia in the Harland case, supra., Hammett 
v. Ruby Lee Miner Inc., 53 F. 2d 144, Cert, denied, 76 L. ed. 
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576; and in Davy v. Crawford, 147 F. 2d 574, in which the 
Court of Appeals expressly held that: 

“. . . agreements to pay fixed sums without reasonable 
relation to any probable damage which may follow a 
breach will not be enforced.’’ Page 757. 

That the amount set forth in Paragraph C was never 
intended to be a “forecast of just compensation for the 
harm that is caused” by a breach of the contract, and there¬ 
fore bears no relation whatsoever to any damages flowing 
from the breach—is plain from its provisions. 

The amount to be paid as dismissal pay is keyed to the 
length of past employment rather than to the only factor 
which is relevant—an estimate of the future unemployment 
which might follow a wrongful discharge. Obviously, a 
wrongfully-discharged employee with 6 months service and 
one with 15 years service will both sutler the same damages, 
given the same loss of income in the period following the 
discharge. Yet the former would be entitled to one week’s 
salary, while the latter would be entitled to 30 times as 
much! Such a payment schedule, on its face, is a reward 
for longevity of service rather than a “reasonable fore¬ 
cast of just compensation. ’ ’ 

In Richardson v. Woehler, 26 Mich. 90, the court, on 
different facts, applied the principle with which we are 
concerned here. The contract of employment provided 
that if the servant left without notice, the amount of wages 
then due should be considered liquidated damages for the 
breach of contract. The court held that the forfeiture 
could not be enforced “since the arrears of wages might 
be large or small, the principle of compensation was clearly 
departed from by the parties. ” 

And it would be here, too, if Paragraph C were to be 
regarded as a liquidated damages clause. 

B. That Paragraph C is not enforceable as a liquidated 
damages clause appears equally certain when it is tested 
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against the requirement that “the harm that is caused by 
the breach is incapable of very difficult of accurate estima¬ 
tion,’ * or, as stated in the Moore decision, supra, by the 
Supreme Court, that it not be “practicable to ascertain the 
damages.” And the word “practicable,” as the Court 
stated in Associated Press v. Emmett, 45 F. Supp. 907, 916 
(S. Dist. California), means practicable to the Court, rather 
than to the parties. 

The loss suffered by an employee wrongfully discharged 
by the Times-Herald is obviously susceptible of precise and 
accurate measure by the Court. Certainly, the appellant’s 
damages in this case may be so determined, as we have 
indicated earlier in this brief. 

By the failure of Paragraph C to meet the requirements 
of a legally-enforceable liquidated damages clause—even 
were it to have been so intended by the parties to the con¬ 
tract—it remains a penalty clause and is unenforceable 
so far as it is said to relate to damages. 

Since to give Paragraph C the meaning sought by the 
Appellee would make it an unenforceable penalty—that 
is but another indication of the absence of any intent on the 
part of the parties to make the clause binding as a deter¬ 
mination of damages. For it is axiomatic that parties to 
a contract are presumed to intend the validity and enforce¬ 
ability of all its clauses. Mcmmng v. Ellicot, 9 App. D. C. 71. 

C. The simple answer to the theory which the trial court 
has adopted is that dismissal pay provisions have been 
inserted in collective bargaining contracts not as a measure 
of liquidated damages for breach of contract, but rather 
as a condition of employement. See 147 American Law 
Reports 151: 

“Dismissal compensation . . . has been defined by a 
leading authority on the subject as being ‘payment of 
a specific sum, in addition to any back wages or salary 
made by an employer to an employee for permanently 
terminating the employment relationship primarily 
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for reasons beyond the control of the employee 7 , Haw¬ 
kins, Dismissal Compensation, Princeton U. Press, P. 5. 

To this definition there can probably be added with 
propriety the further qualification that dismissal com¬ 
pensation is ordinarily payable only in cases of em¬ 
ployment for an indefinite period entitling the em¬ 
ployer to discharge the employee at will, as distin¬ 
guished from cases where dismissal would effect a 
breach of contract and thus give rise to a right of re¬ 
covery of a character different from dismissal com¬ 
pensation.” 

See also In re Public Ledger, 161 F. 2d 762, in which the 
Court of Appeals (3rd Circuit) construed a similar provi¬ 
sion in an American Newspaper Guild contract with a 
trustee in bankruptcy, declaring that “the severance pay 
demand is not based upon a breach of contract but is a 
claim within the terms of hiring ” 


The Trial Court Erred In Excluding Parol Evidence to Clarify 

Ambiguity in the Contract 

To the extent that the provisions of Article VI of the 
collective bargaining agreement were ambiguous as to the 
intent of the parties to incorporate a liquidated damages 
clause within the agreement, the Court below should have 
admitted the proffered testimony by those who negotiated 
the contract. See Fox v. Johnson and Wimsatt, 127 F. 2d 
729, 735, and footnote 12, together with cases cited. 

Respectfully submitted, 

David Carliner 
Seymour Spelman 
Attorneys for Appellant 
Warner Building 
Washington 4, D. C. 
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383 Filed Sept. 19,1950 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1230-49 

Tina Marranzano, 1372 Taylor Street, N. W., Washington, 

D. C., Plaintiff 


v. 

The Riggs National Bank of Washington, D. C., Collector 
of the Estate of Eleanor Patterson, Deceased, 1503 
Pennsylvania Avenue, N. W., Washington, D. C., 

and 

Wm. C. Shelton, Executor of the Estate of Eleanor Patter¬ 
son, Deceased, 1317 H Street, N. W., Washington, 
D. C., 

and 

Frank C. Waldrop, Executor of the Estate of Eleanor Pat¬ 
terson, Deceased, 1317 H Street, N. W., Washington, 
D. C. 

and 

Joseph W. Brooks, Executor of the Estate of Eleanor Pat¬ 
terson, Deceased, 1317 H Street, N. W., Washington, 
D. C., Defendants 

Amended Complaint 

This amended complaint is filed pursuant to Order on 
Mandate Reversing Judgment, made herein on the 18th day 
of September 1950. 

1. The amount of plaintiff’s claim is in excess of $3,000 
besides interest and costs, and is, therefore, in the jurisdic¬ 
tion of this Court. 

2. The plaintiff, Tina Marranzano, is a resident and citi¬ 
zen of the District of Columbia. 
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3. Eleanor Patterson, deceased, died testate on July 24, 
1948. For a number of years prior thereto she was the 
owner of a daily newspaper in the District of Columbia 
known as the Times-Herald. Said decedent left her last 
will and testament dated June 21, 1946, which was duly 
admitted to probate and recorded as a will of both real and 
personal property in the United States District Court for 
the District of Columbia on February 9, 1949. 

384 4. The defendant Riggs National Bank of Wash¬ 

ington, D. C., is a banking corporation doing busi¬ 
ness in the District of Columbia. On August 2, 1948, said 
defendant was duly appointed Collector of the Estate of 
Eleanor Patterson, deceased, and was on the same date au¬ 
thorized and directed to continue to conduct the newspaper 
business of the decedent known as the Times-Herald, in 
the City of Washington, District of Columbia, and con¬ 
tinued actively in that capacity until February 9, 1949. 
Said defendant is sued in its capacity as Collector. 

5. Defendant Wm. C. Shelton was duly appointed execu¬ 
tor of the Estate of Eleanor Patterson, deceased, on Feb¬ 
ruary 9, 1949, and is sued herein as such. The defendant 
Frank C. Waldrop was duly appointed executor of the Es¬ 
tate of Eleanor Patterson, deceased, on February 9, 1949, 
and is sued herein as such. The defendant Joseph W. 
Brooks was duly appointed executor of the Estate of 
Eleanor Patterson, deceased, on February 9, 1949, and is 
sued herein as such. 

6. The will of said decedent provides that the executors 
of her will shall continue the business and publication of 
the said Times-Herald newspaper for a period not to ex¬ 
ceed three years. 

7. On or about the 5th day of February 1948, the de¬ 
ceased, Eleanor Patterson, owner of the Times-Herald 
newspaper, entered into a collective bargaining agreement 
with the Washington Newspaper Guild, a labor organiza¬ 
tion, concerning certain of her editorial employees, includ¬ 
ing the plaintiff, for whom it was collective bargaining 
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agent. A copy of said agreement is attached hereto, made 
part hereof, and Marked Exhibit “ A”. 

8. Article VI of said agreement provides, in part, as 
follows: 

“Paragraph (C): When an employee who has served the 
Times-Herald more than six (6) consecutive months in his 
latest period of employment is discharged for any reason 
other than willful neglect of duty or gross misconduct, he 
shall be paid in addition to all other amounts due him, one 
(1) week’s salary for each six (6) months, and major frac¬ 
tion thereof, of his latest period of continuous employment 
beginning not more than fifteen (15) years prior to the 
effective date of his discharge. 

385 “Paragraph (E): In all cases, severance pay shall 
be computed on the basis of the highest regular 
weekly salary received by the employee during the two (2) 
years next preceding the termination of his service. 

“Paragraph (G): Security 

(1) No employee shall be discharged as a result of the 
execution of this Agreement. There shall be no discharge 
except for good and sufficient cause. 

(2) Two (2) weeks notice in advance of discharge shall 
be given to employees of six months or more of continuous 
service except in cases of discharge for willful neglect of 
duty or gross misconduct. Any employee upon receipt of 
notice of discharge, or upon discharge where no notice is 
given, may apply to the Standing Committee so that the 
Committee may confer with the Times-Herald in the case. 
If, upon conference, a discharge is found by mutual agree¬ 
ment not to have been based on good and sufficient cause, 
the Times-Herald shall restore the discharged employee to 
his position, with full pay for the period from date of dis¬ 
charge to date of reinstatement and with service record un¬ 
impaired. Conferences regarding any discharge shall pro¬ 
ceed with due diligence and shall be concluded within ninety 
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(90) days after notice of discharge or after discharge 
where no notice is given. 

9. Article XI of said agreement (Exhibit “A”) provides 
as follows: 

“Paragraph (A): The Guild shall designate a committee 
of members of the Times-Herald Unit to take up with the 
Publisher or her authorized agent any matter arising from 
the application of this Agreement. The publisher or her 
authorized agent agrees to meet with the Committee within 
10 days after having received a written request identifying 
the subject to be discussed. If the Standing Committee is 
unable to reach an agreement with the Management, it shall 
call upon the Guild to continue negotiations. 

10. Article X of said agreement provides, in part, as 
follows: 

“Paragraph (D): Employees shall receive an annual vaca¬ 
tion with full pay at the rate of two weeks after one year’s 
continuous service and three weeks after five years ’ con¬ 
tinuous service. Employees who have served continuously 
for less than one year but more than six months shall be 
allowed one week’s vacation at their regular salaries. 

11. For about eleven years prior to the death of the 
decedent, the plaintiff was continuously employed by the 
decedent in the editorial department of the Times-Herald 
newspaper. After the death of the decedent, the plaintiff 
continued to be employed in the editorial department of 
the Times-Herald newspaper until October 27, 1948, at 

which time she was earning $93.00 per week. 

386 12. On October 27, 1948, the plaintiff was dis¬ 

charged from her employment by the defendants 
without notice, through their agents, servants and em¬ 
ployees, in the course of their operation and publication of 
said newspaper. 

13. Pursuant to a request from the plaintiff for a state¬ 
ment of the reason for her discharge, she received a letter 
dated November 5, 1948, from the Times-Herald, signed by 
G. E. Tankersley, its city-editor, stating: 
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“In accordance with your request I wish to inform you 
that your dismissal at the Times-Herald on Wednesday, 
October 27, 1948, was because of contempt of authority re¬ 
sulting in gross misconduct and willful neglect of duty on 
your part.” 

A true and correct copy of said letter is attached hereto, 
made part hereof and marked Exhibit B. 

14. The plaintiff denies that she was, on October 27,1948, 
or any date prior thereto, in contempt of the authority of 
the Times-Herald or any officer, agent or employee thereof. 
The plaintiff denies, further, that she was, on October 27, 
1948, or any date prior thereto, guilty of gross misconduct 
and willful neglect of duty while in the employ of Times- 
Herald. 

15. The plaintiff did not, on October 27,1948, or any date 
prior thereto, commit any act, or fail to perform any duty, 
which constituted a just and sufficient cause for discharge. 

16. The plaintiff was not offered, nor did she receive, 
severance pay in the amount of $2,046.00 to which she would 
have been entitled had she been discharged for a just and 
sufficient cause which did not constitute gross misconduct 
or willful neglect of duty. 

17. The plaintiff was not offered, nor did she receive, a 
paid vacation of three weeks, or vacation pay in lieu thereof, 
to which she was entitled for the year 1949. 

18. Pursuant to the provisions of the aforesaid agree¬ 
ment, the Standing Committee of the Times-Herald Unit 
of the Washington Newspaper Guild conferred with the 
defendants, through their authorized agents, in efforts to 
obtain the reinstatement of the plaintiff to her employment, 
but were unable to reach an agreement. During these con¬ 
ferences the agents of the defendants alleged that the plain¬ 
tiff was discharged because she refused on October 27,1948, 

to agree to work on election day, November 2, 1948. 
387 19. The plaintiff denies that she refused, on Oc¬ 

tober 27, 1948, or at any other time, to work on No¬ 
vember 2,1948. 
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20. Pursuant to the provisions of the aforesaid agree¬ 
ment, said Standing Committee called upon the Washing¬ 
ton Newspaper Guild to continue negotiations for the plain¬ 
tiff’s reinstatement. Representatives of the Guild there¬ 
upon conferred with authorized agents of the defendants 
regarding the matter, but no agreement was reached and 
the conferences were concluded prior to January 25, 1949. 

21. The discharge of the plaintiff by the defendants, 
through their agents, servants and employees, was wrong¬ 
ful, without good and sufficient cause or justification, and 
in violation of the provisions of the aforesaid agreement. 

22. The wrongful discharge of the plaintiff has caused 
her great hardship, damage to her professional reputation 
and great loss of income. 

Wherefore, plaintiff demands, 

1. That she be granted judgment against the defendants 
in the sum of $10,000 for injuries suffered as a result of 
her wrongful discharge; 

2. That the plaintiff have judgment against defendants 
for costs; and 

3. That the Court grant such other and further relief as 
the nature of the case may require and to the Court may 
seem just and proper. 

Benjamin C. Sigal 
Benjamin C. Sigal 
Attorney for Plaintiff 
734 Fifteenth Street, N. W. 
Washington, D. C. 

Exhibit A to Amended Complaint 

428 Filed May 8 1953 

Washington Times-Herald—Washington Newspaper 

Guild 

Editorial Department Agreement— 1948-1949. 

This agreement made this 5th day of February, 1948 is 
between Eleanor Patterson, operating in the trade name 
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of the Washington Times-Herald, hereinafter referred to 
as the Publisher, and the Washington Newspaper Guild, 
a local of the American Newspaper Guild, hereinafter re¬ 
ferred to as the Guild, for itself and on behalf of all em¬ 
ployees in the Editorial Department of the Publisher, 
except as hereinafter provided. 

Article I—Modified Guild Shop 

Paragraph (A): Present employees of the Publisher who 
are not members of the Guild are not required to become 
members of the Guild. 

Paragraph (B): Whenever vacancies occur, the Publisher 
may select and hire new employees of her own choice to 
fill such vacancies with the understanding that at least 
ninety per cent (90%) of such new employees shall, as a 
condition of continued employment, become members of 
the Guild not later than six (6) months after employment 
and shall remain members of the Guild in good standing by 
tendering the periodic dues and initiation fees uniformly 
required as a condition of acquiring or retaining member¬ 
ship therein; Provided, that persons now holding or here¬ 
after filling the positions of Managing Editor, 2 Assistant 
Managing Editors, 2 City Editors, 2 Sports Editors, 2 
Heads of Copy Desk, Art and Photographic Supervisor, 
Picture Editor, 2 Art Editors, Society Editor, Drama 
Editor, Music Editor, Woman’s Page Editor, and Food 
Page Editor need not be members of the Guild and are to 
be deducted when computing such percentage of new 
members. The Guild agrees to admit to membership any 
employee who complies with its constitution and by-laws; 
Provided, if the Publisher has reasonable grounds for be¬ 
lieving that such membership was not available to the em¬ 
ployee on the same terms and conditions generally applic¬ 
able to other members, or for believing that membership 
was denied or terminated for reasons other than the failure 
of the employee to tender the periodic dues and initiation 
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fees uniformly required as a condition of acquiring or re¬ 
taining membership, the Publisher may not be required to 
discharge such employee. 

Paragraph (C): In case a member of the Guild assumes 
one of the exempted positions named above, the Guild 
agrees that such member may resign from membership 
in the Guild if he elects to do so. 

Paragraph (D): The Publisher agrees not to retain em¬ 
ployees who are now members of the Guild, or who may be¬ 
come members, unless they maintain themselves in good 
standing as members of the Guild by tendering the periodic 
dues and initiation fees uniformly required as a condition 
of acquiring or retaining membership therein; Provided, 
that such employment shall not be terminated until two 
weeks after the Guild shall have notified the Publisher in 
writing of such employee’s failure to maintain himself in 
good standing, and, Provided further, that such employee 
so discharged shall not have the right of appeal to the 
Grievance Committee established herein, shall not be en¬ 
titled to dismissal indemnity and shall have no recourse 
against the Publisher of any kind whatsoever under the 
terms of this agreement. 

429 It is understood and agreed that the foregoing pro¬ 
vision, entitled “Article I— Modified Guild Shop”, 
will be in full force and effect only if and when the Guild 
complies with the requirements of Section 9 (e) of the 
Labor-Management Relations Act and the regulations of 
the National Labor Relations Board in regard to the 
execution of a union-shop contract. 

It is also understood and agreed that, regardless of the 
action which ultimately may be taken by the Guild or later 
by the National Labor Relations Board in regard to the 
approval of a union-shop contract, the other provisions of 
this agreement shall remain in full force and effect during 
the full term thereof. 
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Article II —Exceptions to all Terms of Contract 

Paragraph (A): The terms of this agreement shall not 
apply to employees of the Editorial Department occupying 


the following positions: 

Publisher 

Editor 

Day Managing Editor 
Night Managing Editor 
Supervising Managing 
Editor 


Chief Editorial Writer 
Temporary & Part-Time 
Employees 

Executive City Editor 
Secretary to the 
Managing Editor 


Article III —Minimum Salaries 

Paragraph (A): The following minimum weekly wage 
rates shall prevail during the life of this agreement: 


EXPERIENCE 



First 

Six 

Months 

Second 

Six 

Months 

Third 

Cl*- 

Months 

Fourth ' 
Six 

Months 

Third Fourth 

Year Year and 
Thereafter 


Copy Boys 

Head Copy Boy 

$25.00 

$26.50 

$28.00 

$29.50 

$31.00 

$31.00 

$35.00* 

Library Clerks 

30.00 

32.00 

35.00 

38.50 

40.00 

40.00 


Assistant Librarian 

38.50 

41.25 

44.00 

47.00 

50.00 

50.00 


Librarian in Charge 

Copyreaders and employees 
designated by the Times- 
Herald as Rewrite Men. 

430 

75.00 

75.00 

85.00 

85.00 

85.00 

85.00 

$95.00** 

Employees engaged in 

the preparation of First 

Second 

Third 

Fourth 

Third 

Fourth 

Fifth 

Sixth 

news, editorials, fea- six 
tures, art or photo- Months 

Six 

Months 

Six 

Months 

Six 

Months 

Year 

Year 

Year 

Year & 
Thrft. 

graphs $36.50 

$42.00 

$47.50 

$55.00 

$65.00 

$70.00 

$80.00 

$90.00 


Employees with six years or more of experience engaged in 
rewriting, editorial writing, or reporting, who have demon¬ 
strated their capacity for advancement. $100.00 

features, art or photographs. 

* Flat. 

•• Flat. Two employees, one on the day side and one on the night side, may be 
assigned to the Copy Desk and may be paid on the basis of the scale provided 
for the classification of employees engaged in the preparation of news, edi¬ 
torials, features, art or photographs. 
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Paragraph (B ): Employees occupying the following posi¬ 
tions shall receive weekly salaries of not less than the 
amounts specified: 


Position 

Art & Photographic Supervisor 
Sunday and/or Feature Editor 
Day News Editor 
Night News Editor 
Supervising Sports Editor 
Day City Editor 
Night City Editor 

2 Heads of Copy Desk ^ 
Drama Editor f 


Weekly Salary 


$115.00 


$105.00 


2 Sports Editors 
Day Make-Up Editor 
Night Make-Up Editor 
Day Telegraph Editor 
Night Telegraph Editor 
Picture Editor 
Society Editor 
Woman’s Page Editor 
Home Counsel Editor 
Government Editor 
Assistant Society Editor 
Assistant City Editor 


$100.00 


431 Paragraph (C): Any employee whose regular weekly 
salary is less than One Hundred Dollars ($100.00) 
and who is temporarily assigned for a period of one (1) 
day or longer in any payroll week to perform the duties of 
positions specified in Paragraph (B) shall be paid for each 
such day, including his regular pay for the day, at a weekly 
salary rate of not less than One Hundred Dollars ($100.00) 
for a forty (40) hour work week. 


Paragraph (D): Night Differential : Any employee whose 
regular weekly salary is less than One Hundred Twenty- 
Five Dollars ($125.00) who is assigned and works a regu¬ 
lar work day which begins or ends during the period from 
6.00 p.m. to 6.00 a.m. shall be paid a night differential equal 
to five (5) percent of his regular straight-time pay for the 
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day; provided, however, that in no event shall the total of 
his regular weekly salary plus the aggregate night differ¬ 
ential payable to him for any week exceed One Hundred 
Twenty-Five Dollars ($125.00) 

Paragraph (E): General Increase: Each employee who 
has been on the payroll of the Times-Herald for at least six 
(6) months prior to January 1,1948, and who is on the pay¬ 
roll of the Times-Herald at the effective date of this Agree¬ 
ment and covered by it, and whose regular weekly salary 
prior to such date was less than One Hundred Twenty-Five 
Dollars (125.00), shall receive, as of January 1, 1948, an 
increase in weekly salary in accordance with the following 
schedule: 


Weekly Salary Prior to 
Effective Date of Agreement 

Up to $ 34.99 
$35 to $ 44.99 
$45 to $ 64.99 
$65 to $ 84.99 
$85 to $124.99 


Increase Applicable to 
Such Weekly Salary 

$3.00 

$4.00 

$5.00 

$6.00 

$8.00 


Paragraph (F): Experience: For the purpose of the fore¬ 
going schedule, “experience” means comparable work on 
any daily newspaper, or recognized press association, or 
news or photo syndicate. 

Paragraph (G): Reduction in Salaries: No employee shall 
have his weekly salary reduced below the amount of such 
salary at the effective date of this Agreement plus any 
merit increase after that date; provided that after the ef¬ 
fective date of this Agreement an employee promoted on a 
temporary basis (and so notified at the time of change) to 
a higher classification and failing to qualify for such higher 
classification within a period of three months may be re¬ 
duced to his former classification and pay, the time he spent 
in the higher classification being credited to his service 
record. 
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Paragraph (H): Individual Bargaining: The right of any 
employee to bargain individually with the Publisher for 
wages or conditions better than the minimum standards set 
forth in this agreement is expressly recognized; the Pub¬ 
lisher agrees not to bargain with any individual for, or 
enter into any agreement providing a salary less than the 
minimum set forth herein. 

432 Paragraph (I): Employment: It is agreed that 
claims for classifications higher than those made by 
an employee at the time of employment shall not subse¬ 
quently be considered, and false statements regarding ex¬ 
perience shall be deemed cause for dismissal. 

(1) Part Time and Temporary Employees 

No part time employee shall be paid at a rate which 
is less proportionately than the minimum salary 
scale or rate provided for his position and experi¬ 
ence. Part time positions shall not be created or 
maintained in order to eliminate or avoid the ne¬ 
cessity of creating full time positions. 

At the time of employment, new employees shall be 
advised as to their classification either as regular, 
temporary, substitute, or part time employees. These 
classifications of employees are defined as follows: 

Temporary Employee: One temporarily in a place or posi¬ 
tion existing or continuing for a limited time. (This would 
include persons employed for work in connection with spe¬ 
cial editorial promotions, contests, or for limited assign¬ 
ments during campaigns.) 

Substitute Employee: One acting for or taking the place 
of or held in readiness to replace another. 

Transient Employee: One who is not settled or established, 
coming and going, migratory, staying for a short time only. 

Part Time Employee: One who is employed at less than 
the customary number of hours per day and/or per week 
but not on a regular weekly basis throughout the year. 


14 


Regular Part Time Employee: One who is employed on a 
regular weekly basis at less than the customary number of 
hours per day and/or per week. 

(2) Copy Boys 

For a period or periods aggregating not more than 
16 hours in any period of four consecutive weeks any 
copy boy who has not received a three months try-out 
may, with his consent, be assigned duties which in¬ 
volve the preparation of news, editorials, features, 
art or photographs. 

433 It will be the policy of the Publisher, so far as prac¬ 
ticable to recruit beginning reporters, photographers 
and artists from the copy boy classification. To that 
end, it will, within a period of three (3) years from 
the date of employment, give each copy boy who the 
Publisher feels may have the necessary qualifica¬ 
tions a try-out of at least three (3) months in re- 
portorial, photographic or art work; and, during the 
period of such try-out, he shall receive not less than 
the starting minimum for employees assigned to such 
work. If, after such try-out, it is determined by the 
Publisher that he is competent to perform the work, 
he shall be offered the first opening for a beginner 
in the particular classification in which he was tried. 
Pending such opening, he may be returned to his 
original work as a copy boy but shall continue to re¬ 
ceive the first six months’ minimum scale for em¬ 
ployees engaged in reportorial, photographic or art 
work. 

Article IV— Hours 

Paragraph (A): The five-day, forty-hour week shall be in 
effect. The regular working day shall be eight (8) hours 
within nine (9) hours, exclusive of meal time, except as 
otherwise provided herein. 

Paragraph (B): Overtime: All time worked in excess of 
40 hours per week shall be paid for at the rate of time and 
one-half. 
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Paragraph (C): Overtime a Day on Call: In computing 
overtime a day on call—that is, a day on which an employee 
is required to hold himself available for a call to work— 
shall be considered a day worked. Leaving a mail, tele¬ 
graphic or telephonic address with the Times-Herald when 
the employee’s freedom is not interfered with shall not be 
deemed a day on call. 

Paragraph (D): Callbacks: Any employee called back to 
work after his regular working day shall be paid at the 
overtime rate of time and one-half from the time he is called 
back to work until the time he is released. It is understood 
that such employee is to be paid for not less than four 
hours’ work at the straight-time rate or time and one-half 
for the time worked, whichever is the greater of the two. 
Paragraph (E): Out of Town Assignments: On out-of- 
town assignments four (4) consecutive calendar days will 
be equal to a work week of five (5) in town. On shorter as¬ 
signments two (2) hours overtime will be allowed for each 
calendar day out of town when the assignment involves the 
spending of one or more nights out of town; except that this 
paragraph shall not apply to any writer or photographer 
assigned to cover the training or playing trips of any teams 
engaged in major professional sports, to a political writer 
following a speaking tour or doing a series of “political 
round-up” stories, or to a reporter who sets up a continuous 
residence during a session of a legislature. 

434 Paragraph (F): Exceptions to Hours and Overtime : 

The provisions relating to Hours and Overtime shall 
not apply to employees occupying the following positions: 

2 City Editors 

Art & Photographic Supervisor 
Supervising Sports Editor 
2 Sports Editors 
Picture Editor 
Drama Editor 
Society Editor 
2 Art Editors 
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Music Editor 
3 News Editors 
Club Editor 
Woman’s Page Editor 
Sunday Editor 
Assistant Society Editor 
Race Track Handicapper 
Assistant Managing Editor 
Home Counsel Editor 
Government Editor 

Employees not otherwise specified in this para¬ 
graph whose regular weekly salaries are $125.00 
or more. 

Article V— Holidays 

Paragraph (A): Insofar as the Times-Herald requirements 
permit, employees shall be allowed off the following holi¬ 
days, or days legally observed as such, without loss of pay: 

New Year’s Day 
Washington’s Birthday 
Memorial Day 
Independence Day 
Labor Day 
Thanksgiving Day 
Christmas Day 

Paragraph (B): 

(1) When an employee’s regular day off falls on a holi¬ 
day, he shall receive an additional day’s pay, or equivalent 
time off during the week in which the holiday falls or with¬ 
in a period of two (2) weeks thereafter, at the option of 
the Times-Herald. 

(2) Employees required to work five days during the 
holiday week, including the holiday, shall receive 6% days’ 
pay for the work performed. 
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(3) Employees regularly scheduled to work on the day 
of a holiday but given the holiday off shall receive straight- 
time pay for the holiday. 

435 (4) Extras and substitutes working on a holiday 

shall be paid for such work at one and one-half times 
the regular straight-time hourly rate but shall receive for 
the day not less than eight hours ’ pay at time and one-half. 

Article VI— Dismissal Pay 

Paragraph (A): Upon notice of discharge or upon dis¬ 
charge where no notice is given, an employee who makes a 
request within 10 days shall receive from the Times-Herald 
a written statement of the cause of his discharge. 
Paragraph (B): In computing severance pay, years of con¬ 
tinuous service in the Hearst organization shall be included 
in the employment record of all employees who were mem¬ 
bers of the staffs at the time Mrs. Patterson leased the 
Herald and the Times—which she subsequently purchased 
and merged. 

Paragraph (C): When an employee who has served the 
Times-Herald more than six (6) consecutive months in his 
latest period of employment is discharged for any reason 
other than willful neglect of duty or gross misconduct, he 
shall be paid in addition to all other amounts due him, one 
(1) week’s salary for each six (6) months, and major frac¬ 
tion thereof, of his latest period of continuous employment 
beginning not more than fifteen (15) years prior to the ef¬ 
fective date of his discharge. 

Paragraph (D): If an employee’s services are terminated 
by death, there shall be paid to his legal representatives a 
sum equal to the amount of severance pay to which he 
would have been entitled under Paragraph (C) if he had 
been discharged, less any legal costs and expenses incurred 
by the Times-Herald in making the payment. 

Paragraph (E): In all cases, severance pay shall be com¬ 
puted on the basis of the highest regular weekly salary re- 



ceived by the employee during the two (2) years next pre¬ 
ceding the termination of his service. 

Paragraph (F): The Times-Herald may deduct from any 
severance payment hereunder any levy or tax thereon to 
which the employee is subject under Federal or State Law. 

Paragraph (G): Security : 

(1) No employee shall be discharged as a result of the 
execution of this Agreement. There shall be no discharges 
except for good and sufficient cause. 

(2) Two (2) weeks’ notice in advance of discharge shall 
be given to employees of six months or more of continuous 
service except in cases of discharge for willful neglect of 
duty or gross misconduct. Any employee upon receipt of 
notice of discharge, or upon discharge where no notice is 
given, may apply to the Standing Committee so that the 

Committee may confer with the Times-Herald in the 
436 case. If, upon conference, a discharge is found by 

mutual agreement not to have been based on good 
and sufficient cause, the Times-Herald shall restore the dis¬ 
charged employee to his position, with full pay for the 
period from date of discharge to date of reinstatement and 
with service record unimpaired. Conferences regarding 
any discharge shall proceed with due diligence and shall 
be concluded within ninety (90) days after notice of dis¬ 
charge or after discharge where no notice is given. 

Article VII— Leaves of Absence 

Paragraph (A): By arrangement with the Times-Herald, 
employees may be granted leaves of absence without pay. 

Paragraph (B): If any employee is elected or appointed to 
hold office in the American Newspaper Guild or in the Wash¬ 
ington Newspaper Guild, he shall, upon reasonable notice 
in writing, be given a leave or leaves of absence from the 
Times-Herald for a period or periods not exceeding two 
(2) years; provided that only one (1) employee at any one 
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time shall be entitled to such leave. Any such leave may 
be extended beyond such period by mutual agreement be¬ 
tween The Times-Herald and the employee. 

Paragraph (C): Any employee elected a delegate to a local 
or national convention of either the American Newspaper 
Guild or the Congress of Industrial Organizations shall, 
upon reasonable notice in writing to the Times-Herald prior 
to the opening date of such convention, be granted leave of 
absence for the duration of such convention, provided that 
the Times-Herald shall not be required to grant to any 
employee more than thirty (30) days’ leave under this para¬ 
graph during any period of twelve (12) consecutive months. 

Paragraph (D): Maternity leave of at least six (6) months 
shall be granted, with pay for the first four (4) weeks if 
the employee has been continuously in the employ of the 
Times-Herald for two (2) years or more and for the first 
two (2) weeks if she has been in its employ for less than 
two (2) years but more than one (1) year. An employee 
who at the end of maternity leave decides not to return to 
work shall be paid the amount of severance pay which 
would have been due, less the amount of maternity pay. 

Paragraph (E): Leaves of absence under this Article or 
under Article IX (Military Clause) shall not constitute 
breaks in continuity of service, hut, except as otherwise 
provided in Article IX, the time spent on such leaves shall 
not be considered service time. 

Article VHI— Sick Leave 

Paragraph (A): Sick leave with full pay shall be granted 
all employees in accordance with the present practice of 
the Editorial Department. No deduction for sick leave shall 
he made from time credited or to be credited to any em¬ 
ployee for overtime work or from annual vacation. 

Paragraph (B): Any amounts received by an employee 
under any Workmen’s Compensation Law (excepting hos- 
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pital and medical expense) for the period covered by sick 
leave may be deducted by the Publisher. 

437 Paragraph (A): Any employee covered by this 
Agreement who, pursuant to law, is drafted for serv¬ 
ice in the armed forces of the United States or in any rec¬ 
ognized auxiliary arm of such forces or is drafted for any 
other service with the United States Government, or who in 
time of war voluntarily leaves the employ of the Times- 
Herald for service in the armed forces of the United States 
or any recognized auxiliary arm of such forces, shall upon 
filing written application with the Times-Herald, be granted 
special leave of absence without pay for the duration of 
such service. The phrase “duration of such service” as 
used herein and in prior agreements means only the com¬ 
pulsory period of such service. 

Paragraph (B): Any employee in the Armed Services who 
is engaged in work which, in the opinion of the Manage¬ 
ment, may enable him to gain additional experience in re- 
portorial or photographic work, may, upon request, have 
his services to the paper re-evaluated after six months from 
the date of his re-employment; and if in the judgment of 
the Management he is found to be qualified for advancement 
to a higher experience rating, he shall be advanced accord¬ 
ingly. The opinion of the Management as to the nature and 
extent of such advancement shall be controlling. 

Paragraph (C): Any such employee who applies in writing 
to the Times-Herald within a period of ninety (90) days 
following (a) his discharge from the armed forces of the 
United States or any recognized auxiliary arm of such 
forces or (b) the end of the compulsory period of any other 
service for which he was drafted, and who is not prevented 
by disability from resuming the duties of his former posi¬ 
tion, shall be reinstated in the position occupied by him at 
the date his leave of absence became effective, or be given 
employment in another position of like seniority, status and 
pay. As used in this connection in this paragraph, the work 
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“pay” shall mean the employee’s regular weekly salary 
at the time his special leave of absence commenced, plus 
the amount of any increase in regular weekly salary put 
into effect during his absence as a result of an agreement 
between the Times-Herald and the Guild to which he would 
have been entitled if he had not been on special leave of 
absence. In the event of (a) such former position has 
been discontinued and no satisfactory position of like 
seniority, status, or pay is available or (b) such employee 
is prevented by disability from resuming the duties of his 
former position, the Times-Herald will pay him a sum 
equal to the amount obtained by multiplying the regu¬ 
lar weekly salary to which he would have been entitled 
upon reinstatement pursuant to this Article by the number 
of weeks for which he would be entitled to severance 
pay under Article VI (Dismissal Pay) if the period 
covered by his special leave of absence were counted 
as service time nad his employment were considered 
as having been terminated at the expiration thereof. Any 
employee granted special leave of absence under this Article 
who for any reason does not make application to the Times- 
Herald within the specified period, or whose discharge from 
any such service is dishonorable, shall not be entitled to 
any benefits under this Article or any other provisions of 
this Agreement. 

438 Paragraph (D): For the purpose of determining the 
amount of severance pay payable under Article VI 
(Dismissal Pay), and for that purpose only, the period cov¬ 
ered by the special leave of absence of an employee rein¬ 
stated under Paragraph (C) shall be considered service 
time. 

Paragraph (E): Any employee occupying a position va¬ 
cated by another employee to whom a special leave of ab¬ 
sence has been granted under this Article shall be credited 
with the time so worked in determining his experience in 
the position, if any, from which he was transferred and in 
the position temporarily occupied by him. In the event such 



an employee is transferred to another position following 
the reinstatement of an employee pursuant to the provis¬ 
ions of Paragraph (C), his weekly salary may, notwith¬ 
standing any other provisions of this Agreement, be ad¬ 
justed to the then established minimum for an employee 
of his experience in the position, if any, occupied by him 
prior to his assignment to the vacated position or in the 
position to which he is assigned, whichever shall be greater. 

Paragraph (F): The word “employee” as used in Para¬ 
graphs (A), (C), and (D), does not include any person em¬ 
ployed to fill a vacancy created by the granting of a special 
leave of absence hereunder, or by service of another em¬ 
ployee in the armed forces of the United States or any 
recognized auxiliary arm of such forces or in other employ¬ 
ment for which he has been drafted pursuant to law. 

Paragraph (G): The provisions of Paragraphs (C) and (D) 
shall be applicable also to any employee who was granted 
special leave of absence pursuant to Paragraph (A) of 
Article X, “Military Clause,” of the Agreement between' 
the Times-Herald and the Guild in effect August 15, 1944, 
through August 15, 1946. 

Article X— Vacations 

Paragraph (A): Vacations shall not be cumulative, but in 
any case where through not fault of his own an employee 
was unable to take his vacation in the particular period to 
which it related, it must be allowed or paid for in the next 
succeeding period. 

Paragraph (B): In the event of termination of employ¬ 
ment for any reason other than willful neglect of duty or 
gross misconduct, an employee after six months of employ¬ 
ment shall receive accrued vacation pay at the rate of one 
day’s pay for each month of service following the last anni¬ 
versary date of employment, if he has had less than five 
years’ continuous employment, and at the rate of one and 
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one-half days for each month’s employment if he has had 
over five years of continuous employment. 

Paragraph (C): Employees may, upon consultation with 
their superiors, choose the period for their vacation on the 
basis of seniority, but vacations shall be taken between May 
1st and October 31st except by mutual agreement of the 
employee and the Times Herald. 

439 Paragraph (D): Employees shall receive an annual 
vacation with full pay at the rate of two weeks after 
one year’s continuous service and three weeks after 
five years’ continuous service. Employees who have served 
continuously for less than one year but more than six 
months shall be allowed one week’s vacation at their regu¬ 
lar salaries. 

Article XI— Standing Committee 

Paragraph (A): The Guild shall designate a committee of 
members of the Times-Herald Unit to take up with the 
Publisher or her authorized agent any matter arising from 
the application of this Agreement. The Publisher or her 
authorized agent agrees to meet with the Committee within 
10 days after having received a written request identifying 
the subject to be discussed. If the Standing Committee is 
unable to reach an agreement with the Management, it shall 
call upon the Guild to continue negotiations. 

Article XII— Expenses and Equipment 

Paragraph (A): Necessary working equipment shall be 
supplied to all employees and they shall be reimbursed for 
all authorized necessary expenses incidental to their work; 
including reasonable living expenses when assigned away 
from access to their homes. 

Paragraph (B): Any employee authorized to use his own 
automobile or motorcycle in the course of his employment 
shall, upon filing the prescribed form of expense account, 
be entitled to reimbursement for authorized auto parking 
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charges and at the rate of $1.50 per day for each day he is 
required to furnish automobile plus 5 <f; for each mile above 
50 miles traveled on assignments. 

Paragraph (C): No employee shall be required to make 
available an automobile or motorcycle as a condition of 
employment. 

Article XIII— Outside Activity 

Paragraph (A): Whenever the Publisher shall sell for 
profit any material prepared by an employee the latter shall 
receive, in addition to his salary, a mutually agreeable pro¬ 
portion of the profits. 

Paragraph (B): Employees of the Times-Herald shall he 
free to engage in any activities outside of their working 
hours provided such activities do not consist of services 
performed for any interest or publication in direct com¬ 
petition with the Times-Herald, it being further provided 
that without the permission of the Times-Herald no em¬ 
ployees in the course of such activities shall use any mate¬ 
rial or featured title of the Times-Herald or exploit in any 
way their connection with it. 

440 Article XIV— Deduction of Dues 

Paragraph (A): Any employee may voluntarily file with 
the Times-Herald a written authorization and direction to 
deduct from his salary or other earnings his current 
periodic Guild dues, as certified to the Times-Herald by 
the Guild from time to time, and such authorization may 
be revoked by him at any time upon fifteen (15) days’ 
written notice to the Times-Herald. 

Paragraph (B): The Guild will file with the Times-Herald 
not later than the last day of each calendar month a sched¬ 
ule certified by its Treasurer showing the amount of cur¬ 
rent dues payable during the next succeeding month by em¬ 
ployees in each salary classification. 
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Paragraph (C): The Times-Herald will make deductions 
from the salaries or other earnings of employees in accord¬ 
ance with said authorization and schedules filed hereunder 
by employees and the Guild but it assumes no responsibility 
either to the employees or the Guild in the event that 
through inadvertence or error, it shall fail to do so in any 
instance. All sums so deducted shall be remitted by the 
Times-Herald as promptly as possible to the Guild. 

Paragraph (D): Authorization filed hereunder shall be in 
the following form: 

Washington, D. C. 

Date of Authorization 

I hereby authorize and direct the Times-Herald to deduct 
from any salary or other earnings standing to my credit 
on its books at the end of the first full payroll week of each 
calendar month following the date of this authorization the 
amount of current periodic dues payable by me to the Wash¬ 
ington Newspaper Guild during such calendar month ac¬ 
cording to the certified schedule filed by the Guild with the 
Times-Herald. ; 

I further authorize and direct the Times-Herald to remit 
all sums so deducted to the Washington Newspaper Guild. 

This authorization shall remain in full force and effect 
until the expiration of fifteen (15) days after the date upon 
which the Times-Herald receives from me written notice of 
its revocation. 

I agree to save the Times-Herald harmless against any 
and all claims and liability for or on account of the deduc¬ 
tions made from my salary or other earnings and remitted 
to the Washington Newspaper Guild pursuant to the terms 
of this authorization. 

Signature of Employee 

Signature of Witness 

441 Article XVI— Miscellaneous 

Paragraph (A): The Publisher agrees to maintain a staff 
not less than two-thirds of the members of which shall have 
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had more than three (3) years of experience and not more 
than one-third of which shall have had less than one year 
of experience. 

Paragraph (B): The Publisher agrees to permit the Guild 
to maintain bulletin boards in the City Rooms for the post¬ 
ing of official notices. 

Paragraph (C): No reporter shall be required to act as a 
photographer, or photographer as a reporter, with the ex¬ 
ception of one “Inquiring Photographer.” 

Paragraph (D): No employee shall be suspended for dis¬ 
ciplinarian reasons. 

Paragraph (E): It is mutually agreed by the Publisher 
and the Guild that such practices as (a) forcing men and 
women to distort facts for a purpose; (b) causing them to 
write under their bylines or over their signatures as their 
own convictions matters which are contrary to such con¬ 
victions; (c) requiring employees against their will to 
work under conditions endangering their lives or safety; 
(d) agreements between employers not to employ members 
of each other’s staffs; or (e) the required use of his in¬ 
fluence by a reporter for any purpose other than to obtain 
material for the use of his newspaper, are contrary to 
sound journalism and are countenanced neither by the Pub¬ 
lisher nor the Guild. 

Paragraph (F): No employee shall be transferred to reg¬ 
ular full-time employment in another city outside the Wash¬ 
ington metropolitan area without his consent. In the event 
of such transfer the employee shall be reimbursed for legi¬ 
timate transportation and moving expenses of himself and 
family. 


Article XVI— Duration and Renewal 

This Agreement shall remain in effect for two (2) years 
from January 1, 1948, through December 31, 1949. 
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Sixty (60) days prior to May 1,1949, or at any later date 
on sixty days’ notice, either party may give to the other 
party written notice of its desire to reopen Artice III— 
Minimum Salaries of this Agreement; and, in the event of 
such notice, negotiations shall be entered into promptly and 
shall proceed with all due diligence. 

Sixty (60) days prior to December 31, 1949, the expira¬ 
tion date of this Agreement, either party may give to the 
other party written notice of its desire to enter into a new 
agreement; and, in the event of such notice, negotiations 
shall be entered into promptly and shall proceed with all 
due diligence. If an agreement has not been reached 
upon the date this Agreement expires, the terms of this 
Agreement shall govern during the continuance of nego¬ 
tiations. 

442 In witness whereof, we have hereunto set our hands 
and seals this 5th day of February, 1948. 

Washington Times-Herald 
William C. Shelton 
Business Manager 

• 

Washington Newspaper Guild 
William S. Pryor 
President 
Chris MatHisen 
Vice President 

393 Filed Feb 9 1951 

Answer of Defendant, Riggs National Bank of Washington, 
D. C., Collector of the Estate of Eleanor Patterson 

Comes now the defendant, Riggs National Bank of 
Washington, D. C., as Collector of the Estate of Eleanor 
Patterson, Deceased, and in answering plaintiff’s amended 
complaint, filed in the above entitled cause, denies, admits 
and avers as follows: 




Defendant alleges as a separate defense that the col¬ 
lective bargaining agreement, being a contract for personal 
services, was terminated by the death of Eleanor Patterson. 


394 II. 

Defendant alleges that the complaint states no claim for 
relief which can be granted against defendant. 

m. 

Defendant is without knowledge or information sufficient 
to form a belief as to the truth of the averments contained 
in paragraph 1 of plaintiff’s amended complaint. 

IV. 

Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the averments con¬ 
tained in paragraph 2 of plaintiff’s amended complaint. 

V. 

Defedant admits the averments contained in paragraph 

3 of plaintiff’s amended complaint. 

VI. 

Defendant admits the averments contained in paragraph 

4 of plaintiff’s amended complaint with the exception of 
the allegation that the defendant actively engaged in the 
conduct of the newspaper business of the Times-Herald, 
which averment the defendant denies. 

VII. 

Defendant denies the allegations in paragraph 5 and 6 
of plaintiff’s amended complaint, since they are immaterial 
and irrelevant in view of the fact that the executors men¬ 
tioned in said paragraphs 5 and 6 have been dismissed as 
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party defendants in this action pursuant to an order of 
the United States District Court for the District of Colum¬ 
bia signed by Judge Holtzoff on December 22, 1950. 

VHL 

Defendant admits the allegations contained in paragraph 
7 of plaintiff’s amended complaint with the exception of 
the statement that the Washington Newspaper Guild was 
the agent of the plaintiff in entering into the collective bar¬ 
gaining agreement which averment the defendant denies. 

395 IX 

Defendant admits the averments contained in para¬ 
graphs 8, 9,10 and 11 of the plaintiff’s amended complaint. 

X 

Defendant denies the allegations contained in paragraph 
12 of plaintiff’s amended complaint and affirmatively al¬ 
leges that the plaintiff was discharged by a city editor of 
the Times-Herald Newspaper, and said editor having no 
connection with, and not being subject to the direction 
and control of the defendant. 

XI. I 

Defedant admits the truth of the averments contained 
in paragraph 13 of the plaintiff’s amended complaint. 

XII. 

Defendant denies the averments contained in para¬ 
graph 14 of the plaintiff’s amended complaint and affirma¬ 
tively alleges that the plaintiff was on or about October 
27, 1948 and prior thereto guitly of gross misconduct and 
willful neglect of duty while in the employ of the Times- 
Herald. 
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XHI. 

Defendant denies the averments contained in paragraph 
15 of plaintiff’s amended complaint and affirmatively al¬ 
leges that the plaintiff, on or about October 27, 1948 did 
refuse to work as ordered by her superior officers and be¬ 
came abusive and profane towards her department superior 
and was, because of these actions, guilty of gross mis¬ 
conduct and wailful neglect of her duty, and defendant 
further alleges that plaintiff did not subsequently make 
herself available for work. 


XIV. 

Defendant admits the averments in paragraph 16 of 
the plaintiff’s amended complaint that she did not re¬ 
ceive severance pay in the amount of $2,046.00, but denies 
the balance of the averments therein. 

396 XV. 

Defendant admits the averments of paragraph 17 of 
plaintiff’s amended complaint that she did not receive a 
paid vacation of three w’eeks or vacation pay in lieu there¬ 
of, but denies that she was entitled to such vacation or 
vacation pay in lieu thereof, due to the fact that she was 
discharged for gross misconduct and willful neglect of 
duty. 

XVI. 

Defendant is without sufficient knowledge to form a 
belief as to the truth or falsity of the averments contained 
in paragraph 18 of plaintiff’s amended complaint but does 
specifically deny that the representatives of the Washing¬ 
ton Newspaper Guild did at any time confer with any agent 
or agents of the defendant authorized by defendant to 
negotiate with plaintiff or representatives of the plaintiff 
regarding plaintiff’s discharge. 
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XVIL 

Defendant denies the allegations in paragraph 19 of the 
plaintiff’s amended complaint and affirmatively alleges 
that she refused to work when requested and in refusing 
to work used violent and abusive language towards her 
department superior, and defendant further alleges that 
plaintiff did not appear or make herself available for duty 
on November 2, 1948 or subsequently. 

XVTIL 

i 

Defendant is without information or knowledge to form 
a belief as to the truth or falsity of the averments con¬ 
tained in paragraph 20 of plaintiff’s amended complaint 
but does specifically deny that the representatives of the 
Washington Newspaper Guild did at any time confer with 
any agent or agents of the defendant authorized by de¬ 
fendant to negotiate with plaintiff or representatives of 
the plaintiff regarding plaintiff’s discharge. 

XVTV. 

Defendant denies the allegation contained in paragraph 
21 of plaintiff’s amended complaint and affirma- 
397 tively alleges that the plaintiff’s discharge was for 
good and sufficient cause and was not in violation of 
the provisions of collective bargaining agreement. 


Defendant denies the allegations in paragarph 22 of 
plaintiff’s amended complaint. 

399 Filed May 12 1952 

Pretrial Proceedings 

Statement of Nature of Case: 

Plaintiff’s position is set forth in “Pretrial Statement 
of Nature of Case” which is hereto attached. Also, “State- 



ment of Defendant Riggs National Bank for Pretrial’’ is 
attached. 

Stipulations: 

It is stipulated between counsel that the plaintiff’s claim 
is one “contractu” and not “ex delicto” and further there 
is no claim for punitive damages. 

• ••••••••• 

400 Pre-Trial Statement of Nature of Case 

Plaintiff: This is an action for breach of a collective bar¬ 
gaining agreement. This agreement, entered into by and 
between the Washington Newspaper Guild, a labor organiz¬ 
ation, and the Washington Times-Herald, a daily news¬ 
paper, covered certain employees of the said newspaper 
and provided, among other things, that there should be 
no discharge except for good and sufficient cause. Plain¬ 
tiff, an employee covered by said agreement, was discharged 
from her job under circumstances which she alleges did 
not constitute good and sufficient cause. She seeks to re¬ 
cover damages in the amount of $10,000 which she claims 
to have suffered as a result of the alleged wrongful dis¬ 
charge. The action is brought against Riggs National 
Bank which w^as, at the time of the discharge, Collector for 
the Estate of Eleanor Patterson, late owmer and pub¬ 
lisher of the aforesaid newspaper. 

• ••••••••• 

401 Statement of Defendant Riggs National Bank 

for Pretrial 

As requested in the notice of pretrial in the above-entitled 
cause, the following is a statement of defendant Riggs 
National Bank. 

1. Defenses. The following are the defenses which will 
be relied upon by defendant at trial. 

(a) The collective bargaining agreement upon which 
plaintiff bases her suit is a personal service contract which 
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was executed on behalf of Mrs. Eleanor Patterson in her 
individual capacity prior to her death. Since the contract 
is one for personal services, the collective bargaining agree¬ 
ment terminated upon the death of Mrs. Patterson. 

(b) The Riggs National Bank at the time the plaintiff’s 
alleged cause of action accrued was acting as Collector of 
the Estate of Eleanor Patterson and, consequently, may 
not be held liable for any damages plaintiff might have 
suffered during that period for the reasons, among others, 
that only creditors of the deceased may bring actions 
against a collector, Title 20, § 403, District of Columbia 
Code (1940 ed.). Plaintiff is not a creditor of deceased. 

(c) Even assuming defendant is liable to the fullest 
extent in this case, plaintiff’s total recovery, as reflected 
by the complaint above, would be less than $3,000 exclusive 
of interest and cost, and, consequently, this court does not 
have jurisdiction of the cause, and this lack of jurisdiction 

is clear from the pleadings. This is true since plain- 
402 tiff’s top recovery is limited to severance pay and 
possibly some vacation pay, totaling substantially 
less than $3,000.00. 

(d) Plaintiff may have no recovery in this action because 
she was discharged for gross misconduct and wilful neglect 
of duty, in that she, at the time of her discharge, was guilty 
of highly offensive conduct toward her duly appointed 
superior. 

(e) Plaintiff may have no recovery in this action because 
she was discharged for gross misconduct and wilful neglect 
of duty in that she disobeyed an order of her superior by 
refusing to work, or to promise to work, on election night, 
November 2,1948, when ordered to do so, knowing that her 
services were required and desired by her employer in 
reporting such an important news story. 

(f) Plaintiff may have no recovery since she herself has 
breached the collective bargaining agreement upon which 



34 


she bases her suit in that she did not work for forty hours 
a week as she is required to by the terms of that agreement, 
and in that she failed or refused to keep her agreement to 
make up time she did not work. 

2. (a) Defendant Riggs National Bank requests that the 
plaintiff stipulate that the cause of action upon which she 
bases her claim is one ex contractu and not one ex delicto. 

• ••*•••••• 

403 Filed Jan 9 1953 

Findings of Fact and Conclusions of Law 

This cause came on to be heard during the October, 1952 
term, and upon the pleadings, testimony and evidence, and 
argument of counsel, the Court this 9th day of January, 
1953, enters the following: 

Findings of Fact 

1. The Riggs National Bank of Washington, D. C. was 
on the 27th day of October, 1948, conducting the business 
known as “The Washington Times-Herald” as the Col¬ 
lector of the Estate of Eleanor Patterson, Decedent. 

2. The Riggs National Bank of Washington, D. C., Col¬ 
lector of the aforesaid Estate of Eleanor Patterson, Dece¬ 
dent, assumed a certain collective bargaining agreement 
entered into by and between the said Eleanor Patterson 
and the Washington Newspaper Guild on the 5th day of 
February, 1948. 

3. Tina Marranzano, an employee of the Washington 
Times-Herald on the above date, was discharged on that 
date without good and sufficient cause by an agent of the 
defendant, namely, the executive city editor of the said 
newspaper. 

Conclusions of Law 

1. Plaintiff, Tina Marranzano, is entitled to sue the de¬ 
fendant, The Riggs National Bank of Washington, D. C. 
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2. The discharge of the plaintiff by the defendant, being 
without good and sufficient cause, was a breach of the col¬ 
lective bargaining agreement between the defendant and 
the Washington Newspaper Guild. 


404 3. The measure of damages for said breach of 

contract is provided within the aforesaid collective 
bargaining agreement as follows: in Article VI, which pro¬ 
vides for dismissal pay, in Article X, Paragraph B, which 
provides for vacation pay, and in Article VI, Paragraph 
G (2), which provides for two weeks notice in advance of 
discharge. 


4. The amount of damages, so measured, to which the 
plaintiff is entitled is $2,046.00 in dismissal pay, $334.80 in 
vacation pay, and $186.00 in pay for two weeks notice, 
totalling in all $2,566.80. 


Charles F. McLaughlin 
Judge 
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Filed Jan 8 1953 


Judgment 

This cause having come on to be heard by the Court 
and findings of fact and conclusions of law having been 
entered herein, it is by the Court this 9th day of January, 
1953, 


Ordered, Adjudged, and Decreed, That the Plaintiff, Tina 
Marranzano, be, and she hereby is, granted judgment 
against the defendant, The Riggs National Bank of Wash¬ 
ington, D. C., in the sum of $2,566.80, together with interest 
thereon at the rate of six per cent per annum from date 
hereof until paid, and the costs incident to this proceeding. 


Charles F. McLaughlin 
Judge 
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406 Filed Jan 10 1953 

Motion to Set Aside Judgment, Amend Findings, and 

For New Trial 

Defendant, The Riggs National Bank of Washington, 
D. C., by its attorneys, hereby moves the Court for an order 
setting aside the judgment herein of January 9, 1953, 
amending findings and for a new trial. 

In support whereof, defendant states: 

1. The Court failed to take into consideration in any 
way the clear, undisputed fact (see deposition of George 
Waters) that plaintiff failed or refused to carry out and 
follow the instructions repeatedly given to her by her 
acting superior, George Waters, that she was to come to 
him and report if Garvin C. Tankersley or any one else 
raised any question about plaintiff making up the day 
which she owed. Though available, Waters was not ap¬ 
proached by plaintiff after Tankersley raised such ques¬ 
tion with plaintiff. Failure to follow this instruction was, 
standing alone or in addition to other facts surrounding the 
matter, sufficient to constitute willful neglect of duty or, 
to say the least, good and sufficient cause. 

2. The Court failed to consider in any way the loud, 
boisterous manner of plaintiff at the time of her discharge 
which upset and disrupted the office. This, too, taken alone 
or with the other facts constituted gross misconduct or 
good and sufficient cause. 

407 3. In failing to dismiss for lack of jurisdiction, 
the Court relied upon Miller-Crenshaw Co. v. Colo¬ 
rado Mill and Elevator Co ., 87 Fed. 2d 457. Examination 
of this case shows that the extent of damages could not be 
determined until after plaintiff’s proof was in. The extent 
of damages was not disclosed by the pleadings. In the 
instant case, however, the extent of plaintiff’s damages 
appears with absolute legal certainty from examination 
of the pleadings of plaintiff, and that is the reason the 
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jurisdiction question was raised both at pre-trial and at 
the opening of the trial herein. 

4. Another case relied upon by the Court on question of 
jurisdiction is St. Paid Mercury Indemnity Co. v. Red Cab 
Co., 303 U.S. 283, 82 L. Ed. 845. There the Supreme 
Court stated the rule to be as follows: (Page 848) 


“But if, from the face of the pleadings, it is apparent, 
to a legal certainty, that the plaintiff cannot recover 
the amount claimed . . . , the suit will be dismissed.” 

As stated before, the instant case falls within the above- 
quoted rule. 

5. The Court should reconsider its judgment in the light 
of the foregoing and in the light of all of the other points 
raised in the motions and pleadings and at the trial herein 
and amend its findings and conclusions accordingly and 
then set aside that judgment. 


Wherefore, defendant moves the Court for an order 
setting aside its judgment of January 9, 1953 herein, 
amending findings and conclusions and for a new trial. 

• • • m • m • • • ■ • 
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Filed Jan 12 1953 


Notice of Appeal 

Notice is hereby given that Tina Marranzano, plaintiff 
above named, hereby appeals to the United States Circuit 
Court of Appeals for the District of Columbia from that 
part of the final judgment entered in this action on Janu¬ 
ary 9,1953, which limits the plaintiff’s recovery to the sum 
of $2,566.80, on the basis of Conclusions of Law No. 3 and 
4, entered on even date therewith. 
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Filed Jan 22 1953 

Designation of Contents of Record on Appeal 

Pursuant to Rule 75 (a) of the Federal Rules of Civil 
Procedure, the plaintiff-appellant hereby designates for 
inclusion in the record on appeal to the United States 
Court of Appeals for the District of Columbia taken by 
Notice of Appeal filed on January 12, 1953, the following 
portions of the record, proceedings, and evidence in this 
action: 

(1) Amended Complaint 

(2) The Answer 

(3) That portion of the transcript containing the ques¬ 
tion put to witness William Flythe by plaintiff as to what 
was said by the parties concerning dismissal pay in the 
negotiations leading to the collective bargaining agreement 
(Plaintiff’s Exhibit #2), the defendant’s objection to said 
question, the ruling on the objection, and the plaintiff’s 
offer of proof relating thereto; and that portion of the 
transcript containing the opinion and finding by the court 
that damages for breach of said agreement are to be meas¬ 
ured by provisions in Article VI, Paragraph C and G (2) 
and Article X, Paragraph B, of said agreement. 

(4) Plaintiff’s Exhibit #2 

(5) Findings of Fact and Conclusions of Law 

(6) Judgment 

(7) Plaintiff’s Notice of Appeal and Bond 

(8) Statement of Points to be relied upon by plaintiff 

(9) This Designation of Contents of Record on Appeal 
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410 Filed Jan 22 1953 

Statement of Points on Appeal 

The points upon which the plaintiff-appellant will rely 
upon appeal are: 

(1) The Court erred in refusing to allow parole evidence 
to be introduced to clarify an ambiguity as to the meaning 
of Article VI in their collective bargaining agreement. 
(Plaintiff’s Exhibit #2) 

(2) The Court erred in holding and deciding, in its Con¬ 
clusions of Law Nos. 3 and 4, that the measure of damages 
for breach of said collective bargaining agreement is pro¬ 
vided within the agreement itself and that the amount of 
damages, so measured, is to be limited to $2,566.80. 

(3) The Court erred in rejecting as the proper measure 
of damages for breach of the said agreement the amount 
of income lost by plaintiff from the date of her discharge 
to the date of her first permanent employment thereafter, 
less what she earned or could have earned by reasonable 
efforts within that period. 

• • • * • * * • • • 

413 Filed Jan 31 1953 

Counter-Designation of Record by Defendant 

Defendant, pursuant to Rule 75 (a) of the Federal Rules 
of Civil Procedure, hereby designates the following for 
inclusion in the record on appeal: 

(1) Plaintiff’s Exhibit #3 

(2) Defendant’s Pre-Trial Statement 

(3) Pre-Trial Order of the Court 

Defendant is not able at this time to make any further 
counter-designation of record for the reason that Appellant 
in his designation failed to specify with sufficient particu- 
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larity that part of the transcript of the record which he 
desires included in the record on appeal. 

• ••••••••• 

414 Filed Feb 4 1953 

Order 

The motion of the Defendant for an order setting aside 
the judgment entered herein on January 9, 1953, and 
amending the findings, and for a new trial having been 
submitted to the Court and the Court having fully consid¬ 
ered Defendant’s motion and Plaintiff’s answer filed in 
opposition thereto, and the Court being fully advised in 
the premises, it is by the Court this 4th day of February, 
1953 

Ordered, that the said motion of the Defendant be, and 
the same is hereby denied. 

Charles F. McLaughlin 
Judge 

• •*••••••• 

415 Filed Feb 9 1953 

Notice of Appeal 

Notice is hereby given that The Riggs National Bank of 
Washington, D. C., Collector of the Estate of Eleanor 
Patterson, Deceased, defendant in the above captioned 
cause, hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from the 
final judgment of the District Court entered in this cause, 
January 9th, 1953. 

• ••••••••• 


417 Filed Feb 19 1953 

Defendant-Appellant's Designation of Record 

Defendant, The Riggs National Bank of Washington, 
D. C., Collector of the Estate of Eleanor Patterson, Appel- 
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lant in the above entitled cause designates the following 
as the parts of the record which it desires to have included 
in the transcript: 

1. Plaintiff’s complaint, amended complaint, and defend¬ 
ant’s answer. 


2. The Order of the District Court dated December 21, 
1950 dismissing plaintiff’s amended complaint. 


3. Defendant’s pretrial statement and the pretrial Order 
dated May 12, 1952. 

4. Findings of Fact and Conclusions of Law and Judge¬ 
ment entered January 9,1953 by the District Court. 


5. The Opinion of the District Court. 

6. Defendant’s motion to set aside judgment and for 
other relief filed January 19, 1953, and Order denying 
same entered February 4, 1953. 

7. The testimony of the following witnesses: William 
C. Shelton, Kenneth Brooks, George Waters, Earle Moser, 
William P. Flythe, Jr., Garvin E. Tankersley and Tina 
Marranzano. 

418 8. Notice of Appeal filed February 9, 1953. 

9. Plaintiff’s exhibits Nos. 1, 2, and 3 which were the 
Collective Bargaining Agreements preceding and follow¬ 
ing the one upon which plaintiff bases her claim. 

10. Plaintiff’s Exhibit No. 5. 

11. This designation. 

• • • * • * • • • • 

420 Filed Feb 19 1953 

Defendant-Appellant's Statement of Points Belied Upon 

1. Plaintiff’s discharge did not contravene the Collective 
Bargaining Agreement as she was discharged for gross 
neglect or willful neglect of duty, or both, as well as for 
good and sufficient cause. 
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2. The employment contract upon which plaintiff predi¬ 
cated her suit terminated upon the death of Eleanor Patter¬ 
son as it was a contract for personal services and the 
parties did not intend that it should continue in force sub¬ 
sequent to her death. If there were any employment con¬ 
tract between defendant and plaintiff, defendant is liable 
only for severance and vacation pay computed from the 
time of the death of Eleanor Patterson until the date of 
plaintiff’s discharge. 

3. The employment contract between plaintiff and 
Eleanor Patterson was terminable at will. 

4. Plaintiff may not maintain an action against defend¬ 
ant as Collector of the Estate of Eleanor Patterson. 

5. The District Court lacked jurisdiction as plaintiff’s 
maximum recovery would be less than $3000 under any 
circumstances. 

**•*•*•*#• 

422 Filed Feb 27 1953 

Plaintiff-Appellee's Designation of Record 

Plaintiff, as appellee in the cross-appeal filed herein by 
defendant, designates the following portions of the record 
to be added to the record on appeal in the cross-appeal 
herein: 

1. Plaintiff’s Exhibit No. 4 

2. Plaintiff’s Exhibit No. 6 

3. Plaintiff’s Exhibit No. 7 

4. Plaintiff’s pre-trial statement 

5. This designation 
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II 

EXCERPTS FROM TRANSCRIPT 

8 Tina Marranzano, 

the plaintiff, was called as a witness in her own behalf and, 
having been first duly sworn, was examined and testified as 
follows: 

Direct Examination 

By Mr. Spelman: ; 

Q. Will you please state your name, address and present 
occupation. A. My name is Tina Marranzano. 1372 Tay¬ 
lor Street, Northwest, Washington, D. C. 

• • * • • • # • • • 

9 Q. Are you the plaintiff in this case, Mrs. Mar¬ 
ranzano? A. Yes, I am. 

Q. Will you state what your period of employment was 
at the Washington Times-Herald in Washington, D. C.? 
A. I was employed at the Times-Herald from November 4, 
1937 to October 27, 1948. 

Q. Was that employment continuous during that period? 
A. Yes, it was. 

Q. In what capacity were you employed? A. I was a 
newspaper reporter on the editorial staff. 

Q. Was that within the editorial department of the 
paper? A. Yes, it was. 

Q. Were you a regular full time employee? A. I was 
a regular full time employee. 

Q. Now, I would like you to describe for the Court the 
events leading up to and including your discharge on Octo¬ 
ber 27, 1948. 

• • # # • • # • * • 

10 The Witness. On October 10, 1948, I asked Mr. 
Tankersley to switch Tuesday, October 12, a regular 

work day, to Saturday. He agreed to that. 
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On Saturday, at around 8:45 in the morning, I ’phoned 
the office to state that I would be a little bit late in coming 
to work to make up the day that I had promised Mr. 
Tankersley for that Tuesday. 

*****•#••• 

Q. Will you identify who Mr. Tankersley is? A. Mr. 
Garvin G. Tankersley was the Executive City Editor of 
the Times-Herald. 

Q. Proceed. A. Enroute to the office I was being driven 
in by a friend. I was in an automobile accident at Thir¬ 
teenth and U Streets. I was badly shaken up. My leg was 
cut, and the scar is still there. I got a little boy to call the 
office—he wasn’t a little boy; he was just someone who was 
standing there—to call the office to state that I had been 
in an accident enroute to the office and to let them know 
that I would be a little bit late. 

After the police investigated, I went on home. I called 
Mr. George Waters, who was the Assistant City Editor in 
full charge of the desk that day, and informed him 
11 that I had been in the accident; that I wanted to 
come in to work, I felt a little bit shaky because of 
the accident, but nevertheless I felt that I could work that 
day. I had promised Mr. Tankersley to do so, and I wanted 
to do it. 

And he said no, for me to stay home; that I didn’t have 
to make up a day that I was sick. 

I told him nevertheless I wanted to come in and he said 
no, to stay home. 

The next day I came in to work I approached Mr. Waters 
again and told him, I said, “George, don’t you think that I 
should come in to work tomorrow? I would like to come 
in to work because I promised Mr. Tankersley to make up 
that day, and I want to keep my word. ’ ’ 

Whereupon, Mr. Waters insisted that I did not have to 
make up a day that I was sick; that I was not to come in 
to work that day, and that if Mr. Tankersley did say some¬ 
thing to me, to tell him to come to him. 
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Q. On this day when you were having this conversation 
with Mr. Waters, what position, if you know, did he occupy 
at that time on that particular day? A. On that particular 
day he was in full charge of the City Desk. In other words, 
he was in full charge of all personnel who reported to work 
that day, and giving out assignments and seeing that the 
paper got out. 

• • * • • • * • • j • 


12 Q. All right, proceed. What happened next? A. 

From that day forward I felt that I didn’t owe Mr. 
Tankersley that day. 

I came on in to work as usual and nothing was said to me 
until October 27. I believe it was a Wednesday. I came 
in to work and we have a bulletin board in the city room. 
We always go to the bulletin board every morning before 
going to our desk to see what the news is, or what has hap¬ 
pened for the day. Then I went over to my desk and there 
w T as an envelope addressed to me. 

I opened it up and inside of it was a note that; Mr. 
Tankersley had written to Mr. Miller, Ous Miller, who is 
the Assistant City Editor in charge of the desk during 
the day. 


• m * * • • * • • • 


The note said, “Please inform Tina”—or, rather it didn’t 
even use the word “Please.” It just said, “Inform Tina 
that she is to work Tuesday, election day, to make up the 
day she owes me in taking off Tuesday, October 12.” 




* * 



13 It came as a surprise to me because I was under 
the impression that I didn’t have to make up the 
day that I was sick, so I wanted a clarification on that, 
whether or not it would be a day for which I would be com¬ 
pensated or whether it would be the day that I would have 
to make up. 
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Billy Flythe, the rewrite man, and the Times-Herald 
unit chairman of the Washington Newspaper Guild, was 
there that morning and I vrent to Billy. 

I said, “Billy,’’ I said “this is a note that Tank left to 
Mr. Miller. Would you please give me a clarification on 
this—just will it mean that I work without compensation or 
what does it mean?” 

And I said, “These are the circumstances:”—and while 
I was talking to him Mr. Miller, who sat next to him, 
grabbed the note out of my hand and said— 

**##*##••• 

* * * “You have no right,” he said, “to show that to 
anybody. That note is addressed to me.” 

I said, “Mr. Miller, you enclosed it in a sealed 
14 envelope to me and that is mine now, but if you wish 
to keep it, go ahead.” 

Thereupon, Mr. Flythe said, “I will take the matter up 
with Mr. Tankersley and seek a clarification on it.” 

That was in the morning as soon as I had come into the 
office. 

Mr. Tankersley reported at 4 o’clock. I believe it was 
about 4:30 when he called me over, and he said to me very 
belligerently, “Did Gus tell you you were to work Tuesday, 
election day? Are you going to work? And, if you don’t 
work, you can take your things and get out right now.” 

Q. What did you state? A. I didn’t say anything, be¬ 
cause immediately after he said that, and still in angry 
tones, he said, “Are you going to work election day?” 

Now, Mr. Tankersley often flares up like that and talks 
to reporters in a way that made them feel like dirt beneath 
his feet, but nevertheless I respected his position. He was 
my city editor and I just stood there and took it. I don’t 
like to he talked to in that tone of voice; I don’t do it myself 
to others, and I wouldn’t want it done to me, but he re¬ 
peated it tw T o or three times—‘ * Are you going to work elec¬ 
tion day? Are you going to work election day? Well, tell 
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me, are you going to work election day?”—and lie 

15 kept shouting and shouting and shouting. 

So finally I said, “Yes, Tank I will work for you 
election day, but I am taking it up with the Guild.” 

Q. What were you going to take up with the Guild? A. 
I was taking up with the Guild a point of clarification; was 
I going to work that day without compensation or was I 
going to be compensated for the day, after I had been told 
that I didn’t have to make up a day that I was sick. 

Whereupon, Mr. Tankersley, in very outraged—he got 
red in the face, he thrust out his arm, and he said, “Get 
out of here; you are fired. You can take this up with the 
Guild.” 

Well, I had worked for the Times-Herald for 12 years. 
It was everything I wanted to be, a newspaper reporter. I 
geared all my school studies towards that. It is just like 
any other profession, being a lawyer or doctor or anything. 
I had given him good service; I had worked on days when 
I didn’t have to work without any compensation, until the 
Guild protested against it. 

Q. Now, Mrs. Marranzano, how long did this argument 
last between you and Mr. Tankersley? A. The argu- 

16 ment couldn’t have lasted any more than a minute 
or two. And there wasn’t any argument, Mr. Spel- 

man, on my part. I didn’t answer him. I have been 
brought up in the Italian tradition, that when a superior 
speaks to you or when your parents speak to you, you do 
not answer back. You take it. And I stood there and I 
took it, because I knew what I had to go through. I knew 
I had the responsibility for four people. How could I re¬ 
fuse to work on election day? It is the most important day 
of the year, and it meant everything to me. Any one, any 
citizen is interested in something like that, Mr. Spelman. 
They want to be there, and I would have worked, and I 
told him that I did. 

Q. I want to ask you this question, Mrs. Marranzano: 
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At the time you arranged for this switch in days, you 
started out by saying that on a particular day you asked 
Mr. Tankersley whether you could have off Tuesday, which 
was your regular working day, and make it up by working 
Saturday, the following Saturday. Is that what your tes¬ 
timony is? A. That is right. 

Q. Now, at the time you made that arrangement with Mr. 
Tankersley, was anything said at that time about the pos¬ 
sibility that you might be ill on Saturday and not be able 
to make up the day? A. I think Mr. Tankersley 
17 mentioned something about that, in order to be sure 
that he covered it. 

Q. Would you state what it was that he mentioned, to 
your best recollection? A. Well, I believe he said, “Well, 
Tina, what if you are ill?’’ or something like that. “Re¬ 
member, if you are ill, you still owe me the day,” and I 
said, “Of course, Tank, I will make it up.” 

And that is why I wanted to do it. I had given my word. 
• •#•*•#••• 

19 Q. Now, in those twelve years had you ever been 
asked to work on an election day? A. Yes. 

Q. How many election days were you asked to work dur¬ 
ing that twelve-year period? A. I believe it was the 1944 
election. 

Q. How about the 1940 election? A. No, I don’t recall 
working that election day. 

Q. In the 1944 election how were you notified of your 
duty to report for work on election day? A. We were noti¬ 
fied by a bulletin posted on the bulletin board of the re¬ 
porters who were to come in to work that day and the 
hours they were to work. 

Q. How many days notice did you receive of your 

20 obligation to work on election day in 1944? A. 
Well, Mr. Spelman, it could have been perhaps—it 

usually was posted the day before or maybe a day and a 
half before. I would say the late afternoon and then the 
next day, so as to give the night reporters a chance to see 


49 


it too, that they would have ample time. It couldn’t have 
been any more than a day and a half. 

Q. In your experience of twelve years at the Times- 
Herald was it, for example, as much as tw r o or three days 
that a reporter received notice to come in and work on 
election day? A. No. 

Q. This particular election day in 1948 when Mr. 
Tankersley told you to come in and work to make up a day 
which he claimed you owed the paper, did that fall on a 
day which would have been a regular day off for you?I A. 
Yes. 

Q. That was a Tuesday. Was that a regular day off? 
A. Yes. 

Q. Now, based upon your experience of twelve years as 
a reporter for the Times-Herald, what can you say as to the 
expectation of the reporters at the Times-Herald as to 
whether or not they will be required to work on election 
day? A. Mr. Spehnan, any good reporter knows 
21 they are on 24-hour duty. They may work eight 
hours, but actually if they are called to come in to 
work, they come in. It has happened to me. 

Mr. Tankersley called me one day during a rainstorm 
and asked me to come in on a regular day off, and when I 
had come in and I was fifteen minutes late because of the 
storm, he sent me home. But I came in regardless of that. 

Q. Based on your experience, what percentage of the 
total reportorial staff works usually on election day, in a 
presidential election year A. Practically everybody. : 

Q. In this conversation with Tankersley that you had 
when he discharged you, did you or did you not refuse to 
come to work on election day? A. I certainly did not. 
**#••*#**• 
38 Cross-Examination 

• • * • * * * • • * 

Q. Mrs. Marranzano, I understood from your testimony 
that you considered national election day as an important 
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day in the life of a newspaper. A. Yes, Mr. Griffith, it cer¬ 
tainly is. 

Q. And that all or practically all reporters are expected 
to he available for work that day and actually work A. 
That is right. 

Q. Often times wasn’t it true that reporters who were 
required to work, worked far into the night? A. I did 
myself, four and five o ’clock in the morning. 

Q. And among other things, this election day in Novem¬ 
ber 1948 was a national election day, was it not? A. Yes, 
it was. 

• •*••***•# 

39 Q. Mrs. Marranzano, what is done at the Times- 
Herald on election night? A. Well, from the one 

election night that I worked there, Mr. Griffith, it was 
mostly statistics; keeping track of the votes and statistics 
that would come in by State; answering the ’phones, and so 
forth. 

Q. And with respect to elections in nearby counties of 
Virginia and Maryland, did the Times-Herald have a staff 
working on those too ? A. Well, we did everything. What¬ 
ever the editor told us to do. I couldn’t pin it down, Mr. 
Griffith. 

Q. Now, you were often times also requested to work on 
holidays, were you not? A. Yes. 

Q. And under the— A. Wait a minute, Mr. Griffith. Let 
me modify that. We were not in the way that you are 
putting the question, which was that we were asked to 
work on holidays. According to our contract we had 

40 every other holiday off. So we knew that if we 
worked one holiday, that we were off the next holiday. 

*•#•**#••# 

Q. Going back to election day, Mrs. Marranzano; it was 
essential, was it not, for the executive city editor to make 
up his work schedule prior to election day so he would know 
who would be available for work? A. Yes, definitely. 
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Q. And Mr. Tankersley was making np such a schedule, 
or had made up such a schedule, and was considering it 
at the time that he called you over to the desk; was he not? 
A. The schedule had been posted—wait a minute! 

No, it had not been posted—no. At the time that 

41 he called me over was October 27, and no schedule— 
nothing had ever been said or had been mentioned 

about election day. 

Q. Now, he was working on such a schedule at the time, 
was he not If you know. A. I do not know. 

Q. In any event, when Mr. Tankersley called you over 
to the desk he asked you to work on election day, did he 
not? A. Mr. Griffith, when you took my deposition—and I 
stated the same thing this morning—he said to me, “Are 
you going to work election day? And, if you don’t work 
election day, you can take your things and get out.” And 
then he repeated it three times before I had a chance to 
answer, and when I did answer, I said, “Yes.” 

Q. You felt it was your duty to work on election day if 
you were requested to do so, did you not A. Definitely it 
was my duty to work on such a day. 

Q. And such a request was not in your opinion unreason¬ 
able, to ask you to work on election day? A. I would have 
felt very hurt if I hadn’t. 

Q. And traditionally all reporters are expected to be 
available for work on that day? A. That is right. It is 
the most interesting day in our nation. 

Q. And the kind of work that, so far as you know, 

42 Mr. Tankersley had in mind for you was work within 
the scope of your duties as a reporter. Isn’t that 

correct? A. I don’t know what the work was. It ;was 
within the scope of what we were supposed to he doing 
that night on assignment from the city editor. I am not a 
seer in the future, that I could tell then just what Mr. 
Tankersley would tell me to do. 

Q. You expected that you would be doing the work that 
you normally do as a reporter, in keeping tally sheets and 
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perhaps working late hours during the election night? A. 
Now, I didn’t keep tally sheets as a reporter, Mr. Griffith. 
I went out covering assignments and writing stories. 

Q. So you understood his request for you to work, that 
you would be doing something of that nature, did you not? 
A. I did not know what I would be given to do on election 
night. 

Q. Well, did you work on election day or night? A. Did 
I work when ? 

Q. On election day or night, November 2, 1948. A. Mr. 
Griffith, have you forgotten I was fired October 27, 1948, 
which was a week or more before election day? 

Q. Well, then your answer is that you did not work 

43 on election day or night? A. How could I work on 
election day when I was fired? 

Q. Mrs. Marranzano, I would like to go back to the time 
when you were first employed at the Times-Herald. 

Who employed you, do you remember? A. I was em¬ 
ployed by Mr. Dan 0 ’Connell. 

Q. Who was he? A. He was the city editor on the old 
Times, then a Hearst paper before its merger with the 
Herald in 1939. 

Q. Now, did you have a written contract of employment 
or was it an oral contract? A. There was no written con¬ 
tract at all. I was just hired by the Times-Herald. 

44 Q. Now, at what pay? Do you recall? A. Yes. I 
started at $25 a week. 

Q. And for what period of time were you employed? A. 
I was employed continuously from the time I went to work 
on the old Times, November 4, 1937. I was one of the per¬ 
sons on that staff that was kept on when the papers merged 
February, I believe first or second, 1939, and continued as 
a reporter on the editorial staff on the combined papers 
through October 27,1948. 

Q. Perhaps I didn’t make my question clear, Mrs. Mar¬ 
ranzano. 
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When Mr. O’Connell hired you, did he say that he was 
hiring you for a particular term? A. No. 

Q. And did you promise to work for a particular term? 
A. No. 

Q. There was nothing said at the time of your original 
employment as to whether you were or were not working 
for a particular term? A. No, nothing was said. I was 
just employed. 

Q. And your duties at that time were reportorial, were 
they? A. That is right. 

Q. And how were your wages paid? By that I 

45 mean by the week or the month? A.No, we were 
paid weekly. 

Q. Paid by the week? A. Yes. 

Q. Were you paid by cash or check? A. No, we were 
paid by check. 

Q. Now, Mrs. Marranzano, with respect to the events 
leading up to the discharge, I believe you stated that you 
had an agreement with Mr. Tankersley whereby he was to 
give you a day off in return for your working a day to make 
it up. Is that correct? A. Yes. 

Q. Now, the day that you were to get was what day; 
do you recall? A. Yes. I was to get Tuesday, October 12, 
off and I was to come in to work a Saturday, a regular day 
off, October 16. 

Q. Saturday -was one of your regular days off. Is that 
correct? A. That is right. 

Q. A day which you would not otherwise work? A. That 
is correct. 

Q. Now, why did you want Tuesday the 12th off? A. 
Why? 

• * # • • * • • • * 

46 A. Mr. Griffith, I can’t remember now what rea¬ 
son, or for what. It must have been important to 

me and my family if I was to take that day off. 

Q. That was the point I was getting at. You wanted it 
off for some personal reason, did you not, or family rea- 
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son? A. Well, it wasn’t strange for any reporter on the 
staff. The others have done it. It is a common practice. 

Q. A common practice to give a reporter a day off for 
his own personal convenience in return for promise to work 
another day; isn’t that correct? A. That is right. 

Q. And at the time you made a promise to Mr. Tankers- 
ley that you would make up that day, didn’t you? A. I 
certainly did. 

Q. You told Mr. Waters that you felt that you should 
make it up? A. Yes. 

• *#•••#••# 

47 Q. Now, do I understand your testimony on direct 
to be that you promised if he gave you October 12 
for your personal reasons, that you promised to make it 
up on a Saturday, the following Saturday, but if you were 
sick that Saturday, then you would make it up some other 
day? A. That is right. 

Q. Is that correctly stating your testimony? A. That is 
right. 

49 Q. Yes. Well, that is my question: The note that 
you saw in your typewriter was in complete har¬ 
mony with your original agreement with Mr. Tankerslev? 
A. However, may I point this out to you, Mr. Griffith— 

Q. Surely. A. —that after Mr. Waters insisted to me— 
after I had gone to him two or three times—that I did not 
owe that day, was the reason why, knowing that the editors 
always consult with each other and go into conference was 
the reason why I had gone to Billy Flythe. Because after 
all, I wouldn’t have cared. I would have worked and let 
management and labor thrash it out, and I would have 
abided by their rule. There was no harm there. All I 
wanted was a clarification. 

50 Q. Well, is it your point that you are making that 
you would have gone ahead and worked election day 

and then had settled after that the matter of whether you 
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got paid or not? Is that the point you are making? A. 
Why do you think I went to Billy Flythe, Mr. Griffith? I 
went to him for a clarification. 

Q. Can you answer that question? A. You will have to 
repeat it again. I am sorry. 

Q. Yes. I did not understand your testimony and I 
would like for you to state what you meant by it when you 
said that after all, the question of pay on November 2nd 
could have been determined later. What did you mean by 
that, as I understood you? A. I meant by that, Mr. Griffith, 
that when I went to Billy Flythe for a clarification and, if 
Billy had come to me and said, “Tina, we are going to 
thrash this out. You go ahead and work election day, and 
then we will decide between the conferences between man¬ 
agement and the Guild unit whether or not you will he 
paid,” I would have gone ahead and worked. It wouldn’t 
have made any difference to me. If I had been paid for the 
job, all right, and if I hadn’t been paid for the job, that was 
all right too. 

But it could have been decided very amicably between 
the two, and I would have abided by their decision. 
51 Q. Well, what did Billy Flythe say to you on that 
point? A. Billy Flythe said to me, “Don’t worry 
about it, Tina. I will take this up with Tank and I will let 
you know later,” and that is all that there was. 

Q. Now, did he say, “You do not have to work Tuesday”? 
A. I don’t know whether or not Billy said anything about 
that. It may be that he said that I didn’t have to work on 
a day that I was sick or make up a sick day, according to 
the contract; that he would take it up with Tankersley. 

Q. As a matter of fact, that is all he said, that he would 
take it up with Mr. Tankersley. He didn’t give you an 
answer one way or the other as to whether you should work, 
did he? A. Not that I know of. That is all he said, that 
he would take it up with Tankersley. 

Q. Now, that was early in the morning on the day you 
were discharged. Correct? A. That is right. As soon as 
I came in at 9 o’clock. 


Q. Now, you had been under the impression, because of 
what Mr. Waters had told you before, that you didn’t have 
to make up the day for Tuesday, October 12. Isn’t that 
correct? A. That is right. 

Q. Now, Mr. Waters was in the office all day the 

52 day you were discharged, wasn’t he? A. Mr. Griffith, 
I don’t remember Mr. Waters being in the office that 

morning. I don’t remember seeing George until late in the 
afternoon, and then I just saw him. I was busy with my 
work. I didn’t spend time going around gadding, talking. 

Q. You made no effort then, as I understand your testi¬ 
mony, to get in touch with Mr. Waters after you saw the 
note in your typewriter, did you? A. He wasn’t there. I 
never saw him until the late afternoon. 

Q. Well, will you answer my question, please—which is: 
Did you make any effort to find Mr. Waters and talk to 
him about the note ? 

Can you answer that yes or no? A. No, I didn’t make 
any effort. I had gone to Billy. 

Q. Now, Mrs. Marranzano, the thing that was bothering 
you at this^ time, as I understand it, is whether or not you 
would get paid if you worked on November 2. Is that 
correct ? A. That is right. 

Q. And I believe you raised that question with Billy 
Flythe. Is that correct ? A. I asked Billy to get a clarifica¬ 
tion of that. 

• *#•••#••* 

53 Q. Now, did you tell Mr. Tankersley that the 

54 question of pay was bothering you on his note? A. 
I didn’t have a chance, Mr. Griffith. 

Q. The answer is you did not. Is that correct? A. That 
is correct. I did not. 

• •••••#•*• 

Q. But will you state completely that conversation, Mrs. 
Marranzano, between you and Tankersley at the desk after 
he called you over? I want to know everything that you 
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said and everything that he said. A. Mr. Griffith, I have 
told you how many times ? 

Mr. Tankersley called me over there. He said to me, 
“Did Gus Miller tell you you are to work election day to 
make up for the day?” and, before I could answer, he 
shouted, “And, if you don’t work election day, you can take 
your things and get out.” Then he said, “Are you going 
to work election day?” He looked up, “Are you 

55 going to work election day?” and then again he 
shouted it, and then I said, “Yes, Tank, I will work 

for you election day, but I am taking it up with the Guild.” 
Mr. Griffith, that is indelibly imprinted on my mind. 

Q. And that is all that you said and all that he said. Is 
that correct? A. No, it is not all that he said, because he 
immediately replied like an outraged father, with his hand, 
“Get out. This is what you can take up with the Guild. 
You can take that up with the Guild. You are fired. You 
can take that up with the Guild. ” 

Q. Now, all that you said, then, was “Yes, I will but I 
am taking it up with the Guild.” Is that correct? A. That 
is the only answer I gave him, regardless. That is all I 
said. 

Q. Just that one statement and nothing more? A. Noth¬ 
ing more. I was brought up to respect authority, Mr. 
Griffith. 

Q. Now, you are sure that that is all that was said be¬ 
tween you and Mr. Tankersley? A. That is all I said to 
Mr. Tankersley. 

Q. Now, I w T ant to be sure about this, Mrs. Marranzano: 
You are sure, now, that when you said, “Yes, I will but I 
am taking it up with the Guild” that you did not add 

56 to that, “I am taking up with the Guild the matter 
of pay”? 

You are sure you didn’t add that? A. No, all I remem¬ 
ber saying is that “lam taking it up with the Guild.” 

• • • * * • * * # • 




57 Q. Mrs. Marranzano, I would like to get this clear: 
Did you, in working under Mr. Waters, ever make 

arrangements with him of this sort of switching days that 
you made with Tanker sley? A. No, Mr. Griffith, to my 
knowledge I have never done that because you go to a city 
editor for that. 

Q. In other words, Mr. Waters had no authority to make 
that sort of arrangement, did he? A. I see what you are 
leading up to, Mr. Griffith, exactly. 

Q. Well, just answer my question. A. Uh huh. I see. 

The Court. Just answer the question, if you please. 

The Witness. Usually, Mr. Griffith, you go to the execu¬ 
tive editor. Sometimes you transmit it through the 

58 city editor who is in charge of the desk that day. 

It does happen, yes. 

#**#**#*#• 

Q. Also, to clarify this, you never did pay back the date 
of October 12, did you, to the paper? A. How could I pay 
it back when I was fired before given an opportunity to 
pay it back? 

Q. Just answer me yes or no. Between October 12, the 
day that you had off, and the day you were fired on Octo¬ 
ber 27, did you pay back that day of October 12 ? A. From 
what time? From the period I took it off until the period 
that I was fired? 

Q. Yes. A. I did not pay it back. I was not asked to. 

Q. Now, when Mr. Waters told you over the ’phone the 
day you had your accident that you did not have to come 
in on that day, I believe you testified that he told you that 
if Mr. Tankerslev raised any question about it, for you to 
come to him and he would talk to Mr. Tankersley. 

Isn’t that correct, or is that a correct and fair statement 
of your testimony? A. I believe that when Mr. Waters 
made that statement, he -was referring to the provision in 
the Guild contract. 

Q. No, that is not my question. My question is: 
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59 Did you testify that Mr. Waters told you, when 
you insisted that you owed Mr. Tankersley a day, 
that you should come to him, Mr. Waters, if Mr. Tankersley 
raised any question about it? 

Didn’t you testify on direct to that effect? A. No, I 
didn’t testify to the fact that I should go to Mr. Waters 
but that Mr. Waters said, “Tell Tank to come to me about 
it.” I believe that is what I said, Mr. Griffith. 

Q. Well, didn’t you testify differently in your deposi¬ 
tion proceeding? 

You recall your deposition proceeding, don’t you? A. 
Along the same lines you are questioning me now. 

Q. May I show you my copy and you can see the Court 
copy if you wish. 

I read you this language on Page 13 of the deposition: 
“By Mr. Griffith: 


‘ ‘ Q. All right. A. Then when I returned to work, I told 
Mr. Waters that I thought I should make up that day, that 
I really owed it to Mr. Tankersley. He said, ‘No, you don’t 
need to make up a day that you are sick.’ He said, ‘Forget 
about it.’ 


“I said, ‘After all, it was a promise that was made 
60 and it should be kept.’ 

“He said, ‘If Mr. Tankersley says anything, you 
just come to me and I will explain it to him’.” 


Is that your testimony in the deposition? A. Yes, that 
is my testimony. 

Q. Was it true? A. If that is what I said, Mr. Griffith, 
it probably is true but I didn’t add onto that, and I do re¬ 
call that he said, “If Mr. Tankersley says anything, tell 
him to come to me.” 

Doesn’t it practically mean the same thing, Mr. Griffith? 

Q. I am asking. The question is if you didn’t testify in 
your deposition proceeding under oath that Mr. Waters 
told you to come to him, Mr. Waters, if Mr. Tankersley 
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raised any question about the accident day off? A. If I 
said that, then that is true. 

Q. Well, did you say it? A. It is there in the testimony, 
Mr. Griffith. Yes I said that. 

Q. And it was true at the time? A. Yes. 

• •••••••#• 

61 Q. Now, did you carry out that instruction? A. 
Just what instruction are you referring to, Mr. 

Griffith? 

Q. The instructions of Mr. Waters that if any question 
was raised by Mr. Tankersley, for you to come to Mr. 
Waters and tell him so that he could take it up with Mr. 
Tankersley? A. I did not see, as I said before—I did not 
remember seeing Mr. Waters until shortly—Well, frankly, 
I think that I saw him when Tankersley said, “You are 
fired; get out. You can take this up with the Guild,” and 
I walked over to my desk and George was over on one side 
there. 

Q. Mrs. Marranzano, you have already testified what you 
said in its entirety with Mr. Tankersley. I want to ask you 
if Mr. Tankersley in talking with you at the desk, asked 
you to work November 2 without pay? A. Mr. Tankersley 
made no mention of pay, Mr. Griffith. All he asked me to 
do—all he asked me was had Mr. Miller informed me that 
I was to work Tuesday, election day, in repayment of the 
day that I owed him. 

62 That was the first conversation that I had had 
with Mr. Tankersley about that since the day that I 

asked off. 

**••••#•#• 

Q. Now, Mrs. Marranzano, after the accident did you 
talk to Mr. Tankersley about making up the day that you 
couldn’t make up on that Saturday because of the accident? 
A. There was never any conversation between Mr. Tankers¬ 
ley and me about that day at all until he fired me. 

Q. Now, as I understand your testimony and I want to 
be certain about this, between the day of the accident which 



61 


was on Saturday following October 12, and the day 
63 you were fired, you had no conversation whatever 
with Mr. Tankersley? A. No, none whatever. 

Q. And that includes no conversation by telephone? A. 
No. 

Q. Or by any means whatsoever? A. No. 

Q. You are sure that you had no such conversation? A. 
I am positive I did not talk with Mr. Tankersley about this 
thing in any manner, shape or form, either in person or 
by ’phone. 

Q. After the accident. A. After the accident. 

65 * * * What did you do at the Times-Herald aside 
from writing obituaries and routine news stories? 

A. Why do you specifically mention “obituaries,” Mr. 
Griffith? I wrote every type of story from an obituary to 
covering a congressional hearing. I covered the District 
Building, the National Capital Park and Planning Commis¬ 
sion, The Board of Education, the Welfare Board. Those 
were regular beats of mine. I was sent out to cover from 
accidents to hearings, to meetings, to conventions—every¬ 
thing that there is in the newspaper field, from State— 
Well, I won’t say State, but if in the nearby counties some¬ 
thing happened, yes; national and international news. 

66 In addition to that, Mr. Griffith, I would be most 
glad to tell you. I wrote full page feature stories for 

the Sunday paper. I was called by Mrs. Patterson on one 
occasion to assist so that Archbishop Curlee wouldn’t order 
a boycott of the Times-Herald, and I was the one that broke 
it w'hen she herself called me personally, and I delivered 
a personal note from her both to Bishop McNamara and 
out there in Maryland and out in St. Mary’s. I was called 
upon to do promotion work, like the Christmas parties for 
the orphans here, at St. Ann’s, and the Industrial Home 
School, organizing the groups of workers to go out and buy 
presents—writing the stories and everything. 




* 




• * 




• * 







67 Q. Did you do anything else for Mrs. Patterson in 
the nature of a personal assignment as in the case 
you have just indicated? A. Upon order of the city desk, 
the managing editor—and it was in line of my duty as a 
reporter, because of my natural contacts in the Catholic 
field—I was asked to get permission from now Bishop 
Fulton J. Sheen to reproduce in our editorial column one 
of his stories, and that was more or less in the nature of 
a newspaper assignment. 

All of these things were newspaper assignments, Mr. 
Griffith. 

• •#••••••• 

73 * * * To what extent did you perform services 
upon special assignments by Mrs. Patterson? A. 

Mr. Griffith, may I point out at this time that I was never 
requested personally by Mrs. Patterson on any assignment 
with the exception of once, and that was in the boycott of 
the paper, the threatened boycott; that all of my assign¬ 
ments were transmitted to me through the city editor of 
the Times-Herald. That would include getting the agree¬ 
ment from Bishop Sheen to reproduce his story in our 
editorial pages. 

And I might point out, too, that a reporter is worth to 
his paper only what his important contacts are, in addition 
to the good w’ork that they might do in covering their 
assignments. Contacts are very important in carrying 
out vour work. 

w 

74 Q. Did Mrs. Patterson review articles written 
by you? A. No. I handed everything that I wrote 

directly to the city editor on the desk. 

78 Garvin E. Tankersley 

was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 
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Direct Examination 
By Mr. Spelman: 

Q. Will you please state your name, address and present 
occupation? A. Garvin E. Tankersley. * * * 

79 Q. What was your occupation in October, 1948? 
A. I was the executive city editor of the Washington 

Times-Herald Newspaper. 

Q. Will you state what the scope of your authority was 
in that position? A. Well, the Times-Herald at that time, 
when I was working there, the table of organization was 
Mr. Waldrop, who was the executive editor of the paper; 
Mr. Mike Flynn, who was the managing editor; Mr. Mason 
Peters, the night managing editor; Mr. Bernard Harter, 
the assistant managing editor, and my position was next 
in line, which was the executive city editor. 

As executive editor I had four full time, or full fledged 
maybe is a better word, city editors or assistant city editors 
working under me, and they were divided up to cover the 
24 hours necessary, two at night and two in the day. 

Q. What were their names in October 1948? A. Gus 
Miller. 

Q. On the day side? A. Yes, sir. Gus Miller was the 
day city editor; I believe that was his official title. George 
Waters was the assistant day city editor. Hugh Brannan 
was the night city editor, and Jack Milligan, now deceased, 
was another assistant, and at that time was filling in 

80 on what we call the “lobster show.” He took the 
post from midnight until 8 a. m. 

As executive city editor, I did all the hiring and super¬ 
visory of the editorial employees in the status of what we 
call citv-side reporters and photographers, and rewrite 
men, and what we might call “beat” men. That is the 
police reporters, the court reporters, and people who are 
assigned to cover the Capitol or the District Building. 
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Q. Did you have the right to hire and discharge re¬ 
porters under your supervision? A. I did, without any 
conference with anyone in a superior status. 

Q. You could do it on your own motion and initiative? 
A. On my own motion, that is correct. 

Q. Is it fair to say then that you were, with respect to 
the editorial department of the Times-Herald at that time, 
the top supervisory person? A. Discriminate that with 
what we call a copy desk which came more under Mr. 
Harter. That was not under my supervision at that time. 
Later it did, but at this particular date, in 1948, I had 
nothing to do except to work as amicably as possible with 
the copy desk, the sports department, and the society de¬ 
partment and the other divisions. 

Now, my authority was over what we call city- 
81 side; anyone who worked under the city desk. They 
are reporters and photographers, and the city desk 
editors. 

Q. So then as to this, what you call “city-side,’’ you 
were the top personnel? A. That is right. 

Q. With full authority to run the department? A. To 
run the department, to schedule them, to tell them what 
assignment they were to take, or what beat they were to 
cover, what hours they were to work, what days off they 
were to have, their vacations, and report it to me any time 
anyone reported ill, or if anyone wanted to swap days with 
another reporter, to do something that they particularly 
wanted to do that day, well, they cleared it with me. 

Q. When conferences were held on the overall operation 
of the paper, that is among the people you have described, 
Mr. Waldrop, Mr. Flynn and Mr. Peters, were you ever 
called in and were you present or did you participate in 
those kinds of conferences? A. Well, it depends on the 
nature of the conferences. If it was something pertaining 
to maybe policy, what we would term as policy, I would 
not be called in. Sometimes I might be sitting there when 
the question would come up, but whenever there was any 
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conference pertaining to the economies of the paper or 
the staff, or to speed up the production from the 
82 city room, to make editions, or if there is a special 
story to be covered; if they were particularly interested in 
the hearing on the Hill and wanted to know what my plans 
were, why, we would have a conference on it. 

• • * m m * • • • • 

87 Q. Are you the person who discharged Tina Mar- 
ranzano on October 27, 1948? A. Yes. * * * ■ 

* • # • • • • • • • 

88 Q. I want to direct your attention to a week or 
two prior to that date. You had a conversation, did 

you not, with Mrs. Marranzano with regard to her switch¬ 
ing a Tuesday with a Saturday? She asked you whether 
she could have Tuesday off and make it up by working on 
Saturday? A. Well, I can’t be sure of the exact date, the 
exact date in question, whether she wanted a Tuesday off or 
a Saturday off, but I had a conversation with her pertaining 
to switching her days. 

Q. And the day on which she wanted to work to make 
it up was what? A. The day that she wanted to work? 

Q. When you first had this conversation with her, what 
was the understanding? A. The understanding at that 
time, and which was very explicit, was that she would 

89 make up this time—she wanted time off for her 
convenience. 

Q. What day did she want off? A. I can’t recall, sir. 
Q. Was it a regular working day? A. It was one of 
her regular working days. In fact, I think there were two 
days involved at the time and she wanted something for 
her personal convenience, and actually it worked a hard¬ 
ship on the paper, on the rest of the staff, to allow her to 
do this at that time, but because we had a policy of trying 
to allow reporters time when they particularly wanted 
it, well, I arranged with her to do it. 

• • • • * * • * * * 
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Q. In this particular conversation she agreed to make 
up that day. Is that correct? A. Absolutely. 

Q. And is it not true that she said she would work the 
following Saturday to make it up? A. No, that is not 
right. 

The agreement was that she would make the time up not 
at her convenience, but when the paper could utilize that 
time. We couldn’t allow a reporter to come in on Sunday 
morning and say, “I owe you some time and I have 

90 got nothing else to do.” 

Well, we might not have anything for the reporter 
to do, either. So they sit down and read a paper or write 
letters. 

But the agreement was that she would make up the time 
when the paper could utilize that time. 

Q. Nothing was said as to what day she was supposed 
to work? A. The specific days, that is right. Naturally 
when a reporter is assigned to a five-day week and makes 
up time, it would have to be on one of the days off when 
she does make it up, one of her days off. 

• •*••••••• 

Q. Who assigned her the day to report to work 

91 to make up the day that she had had off, sir? A. I 
did. 

Q. When? A. Sometime between the time that she was 
given this day for her convenience and the time that she 
was told to report. 

Q. So that you permitted her to have a day off? A. 
Correct. 

Q. And then you say subsequently you told her to come 
in on a certain Saturday? A. Sometime along the line, 
regular business work. 

Q. And make it up? A. That is correct. 

Q. At the time you had this conversation -with her on 
it originally, was anything said at all about the contingency 
that she might be ill on the day that she was to report to 
make the day up that she had off? A. There certainly was. 
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Q. Will you state very succinctly what was said and who 
said it? A. Well, there had been some misunderstanding— 
Q. Mr. Tankersley, just state what was said. A. Well— 

• • * • • # • • • • 

92 Q. You said just a moment ago that there was 
some statement made about the possibility that she 

93 might be ill on the day that she was to work to 
make it up. 

Is that right ? A. I made that statement along with some 
others. Shall I tell you the others? 

Q. No. My question was simply this, Mr. Tankersley: 
What was said with respect to the contingency that she 
might be ill. Not why was it said, but what was said? 
A. Oh, what was said? 

Q. That is right. A. I said, “Tina, if you are ill or if 
there is any other reason”—Ill, or any other reason “—that 
you can not work the day that I will call upon you to 
make up this time, it is to be understood or you will have 
to make it up later.” 

94 Q. Did you discuss with any representative of the 
Guild the fact that you had this specific understand¬ 
ing with Mrs. Marranzano that if she should be ill on the 
day that she was to report to make it up, she would never¬ 
theless still owe a day? That is my question. A. If you 
mean that by asking for the Guild’s permission, or to get 
their agreement to it, I did not. If that is what you mean, 
I did not 

i 

• * # • * * # • • • 

97 George W. Waters 

having first been duly sworn by the notary public, was 
examined and testified as follows: 

Examination on behalf of the Plaintiff 
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“By Mr. Spelman: 

“Q. Will you state your name, address, and occupation, 
Mr. Waters? A. George W. Waters, * * * 

“Q. Where were you working in the year 1948? A. 
Washington Times Herald. 

• •#••••••• 

“Q. Were you working there specifically in the month 
of October, 1948? A. I was. 

“Q. In what capacity were you working in that month 
of 1948? A. I was assistant day city editor. 

• ##••••••• 

98 “Q. Will you describe the nature of the duties of 
the assistant day city editor in October, 1948? A. 

The assistant day city editor, and all the city editors, who 
came under the executive city editor, were five-day-week 
men, so that editors—there were certain to be there two 
days a week in which the assistant city editors were in com¬ 
plete charge of the city desk due to the fact the executive 
city editor would be off one day and the other assistants 
would be off on their two days, so that on the day Tina 
Marranzano called— 

99 “Q. (Interposing) Before we get into that, Mr. 
Waters, would it be fair to say you were in complete 

charge of the desk, and you were the supervisor of all the 
reporters? A. That is correct. 

“Q. And during that day they looked to you for super¬ 
vision and control of their activities? A. That’s right. 

“Q. Would that be fair to say as to your control? A. 
Yes. 

“Q. Directing your attention again to the month of 
October, 1948, I will ask you whether or not you know 
anything occurred to the status of Tina Marranzano and 
her job at the Times Herald, and if so will you state what 
that was? A. I’m not exactly sure of the date, but if my 
memory serves me correctly that would be the day Tina 
called me and said she had been in an accident. I’m not 
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sure that’s the date, but I mean it was around that time. 

“Q. All right, go ahead. A. At that time I received a 
call about—well, in the morning sometime before noon, in 
which Tina said she was in an accident and had hurt 

100 her knee and several other places on her body, from 
having run into another automobile in the vicinity, 

I think she said, near the Daily News on 12th or 13th 
Street just above L Street. Now, I may be confused on 
that. 

“Q. What time of the day was that? A. It was around 
12:30 in the morning. 

“Q. On that particular day what was your job? A. I 
was city editor in charge of the whole function. 

“Q. What else happened in that conversation? A. Well, 
she was in a highly nervous state, and she told me she 
would come in if I wanted her to come in, * * * 

• * * • * * • • * : • 

101 “Q. Did she ask you whether or not she should 
come to work that day? A. She said she would 

come in if I thought it necessary, but I told her it wouldn’t 
be necessary for her to come in, and I told her to go get 
treated then come back to work; then, later she called me 
and I told her not to come in. 

“Q. This second call, was that on the same day? A. 
That was on the same day. 

“Q. She called you later that day? A. That’s right, and 
I said, ‘So let’s forget about it entirely,’ and I think it was 
about that time that she also said, ‘If I stay home I’ll 
come in on my day off, Monday, and make it up,’ and I 
said, ‘Forget about it, you’re sick, and you don’t need to 
make it up,’ words to that effect. 

“Q. WTien you said, ‘You are sick and you don’t have to 
make it up,’ what was the basis of your statement? 

102 A. It was the general policy of the paper and has 
• been ever since I was 15 years old. 

“Q. At that time were you familiar with a contract which 
existed between the Washington Times Herald and the 
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Washington Chapter of the Newspaper Guild, a collective 
bargaining agreement? A. No, I’ve never been familiar 
with any of those contracts. 

“Q. Did you know such a contract was existing at that 
time? A. Not truthfully—and when I say 1 the policy of 
. the paper’ I mean that it was a policy laid down—not by 
any union contract, but I just knew it was the policy which 
Mr. William Patterson had followed, and that policy was 
to never demand an employee make up a day on which he 
or she was legitimately sick. 

• ••••#•••• 

“Q. Did there come a time when you learned Tina 
Marranzano had been discharged from her job? A. Yes. 

I was there w T hen it happened, as a matter of fact, but 
103 I didn’t get much of the conversation because they 
were on the other side of the desk, and I couldn’t 
hear anything going on when they were engaged in this 
conversation. 

“Q. Who were present at the time of this conversation? 
A. Tankersley and Tina. I can’t tell you what took place 
because I was answering the telephone, and as far as 
the conversation with Tina was concerned, it just gave 
me a double burden, and I -was answering the telephone 
-while they had their little tete-a-tete. 

“Q. Did you at any time after the discharge, discuss 
the discharge with Mr. Tankersley? A. Yes, but I don’t 
recall the conversation since it’s been so long ago. 

110 “Q. Mr. Waters, I want to explore a little farther 

the exact nature of the supervising duties of an 
assistant day editor: 

“Supposing while you are on the desk as assistant day 
city editor in charge, a reporter under your supervision 
should come up to you and state he or she is ill and needs 
a rest or a day off, would you have the authority to grant 
that request? A. Oh yes. 
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“Q. Supposing a reporter comes up to you with another 
reporter and they want to switch days off with one and the 
other, would you have the authority to grant that request? 
A. No. The switching of the days off would involve a 
conference with the other city editors on how it would 
affect their days. In other words, there have to be—we 
would have to have Tankersley’s okay on that. 

• ••*•#•••• 


112 “Q. What was Tina Marranzano’s response to 

what Tankersley said? A. Well, it’s been so damned 
long ago I don’t just recall any words Tankersley used, 
only the fact that I assumed—well, I know I told Tankersley 
this, and it was only the normal thing to do, that the girl 
was sick and that I told her, Must don’t bother about it,’ 
but at no time did Tina Marranzano call me up and tell me 
she had any conversation with Tankersley, because I’ll tell 
you this very frankly, if she had been in touch with 
Tankersley and Tankersley had told her one thing, I 
would have never superseded—or rather I would never 
have gone over his say-so. 

“Q. In other words, in telling her she didn’t have to 
w T ork you were just reflecting the normal sick leave policy? 
A. That’s right. 


“Q. I understand you were present when Tankersley 
and Tina Marranzano had what you called a tete-a- 
113 tete on the day she was fired? A. Surely, j 

“Q. Would you describe it, please, as best you 
can? A. All I have to say is what I said already in the 
record, which is that on that particular day I looked up and 
saw Tankersley and Tina discussing something or other— 
what it was I didn’t know at the time, because Tank di¬ 
verted all his attention to Tina and the burden of running 
the city desk fell on me, and I just went on answering the 
telephone and, naturally, I didn’t hear the conversation. 
It was an involved conversation, but afterwards I found 
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out from other members of the staff the tete-a-tete I 
referred to was Mr. Tankersley dismissing Tina Marran- 
zano from her duties at the Times Herald. 

“Q. How close were you sitting to Mr. Tankersley at 
the time? A. Oh, about eight feet. 
***#•#*•** 
124 “Examination on Behalf of the Defendant 

“By Mr. Griffith: 

• ••**#••*• 

127 “Q. Did you, in fact, tell Miss Marranzano that 

128 she did not have to make up the day off? A. I very 
definitely did. 

“Q. You told her she would not have to make up the 
day that she agreed— A. (Interposing) No, no, no, no: 
the only statement I made to Tina was—she said to me, 
‘I’ll come in to work on my day off to make it up,’ and I 
said, ‘You don’t have to, don’t bother to come in and make 
it up.’ 

“Q. Is it not a fact that all you did was tell Tina she 
didn’t have to come in that Saturday, to make up for that 
accident? A. No. She said she would come in and work 
on Monday to make up for the day off. 

***#*#•••• 

“Q. Referring to Page 13 of Miss Marranzano’s deposi¬ 
tion, she makes this statement, beginning at line 15, ‘,—I 
told Mr. Waters that I thought I should make up 

129 that day, that I really owed it to Mr. Tankersley.’ 

“Did she say that to you, Mr. Waters? A. That’s 

right. 

“Q. Then, she goes on to say, ‘He said, “No, you don’t 
need to make up the day that you were sick.” He said, 
“Forget about it”.’ 

“Did you say that? A. That’s right. 

“Q. Then, she said, ‘I said, “After all, it was a promise 
that was made and should be kept”.’ 
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“Did she say that to you? A. If she did, I don’t remem¬ 
ber that part of it. 

“Q. Then she said that you said, ‘He said, “If Tank- 
ersley says anything, you just come to me and I will explain 
it to him”.’ 

“Is that correct? A. That’s right. 

“Q. And then she said you said, further, ‘He said, “You 
don’t need to make up a day that you are sick”.’ 

“Is that right? A. That is correct. 

130 “Q. Now, did you at any time tell her that she 
didn’t have to make up some other day? A. No. 

The only day I’m referring to, Kelley, is the day when 
she made the remark that Monday was her day off and she 
said she thought she ought to make up that day, and I 
said, ‘You don’t need to make up a day that you’re sick 
on your day off.’ 

“Q. The sum and substance of what you told her was 
that she did not have to make up Saturday when she was 
involved in the accident, that she didn’t have to make it 
up on Monday which was her regular day off? A. That’s 
right. 

“Q. Do you know of any agreement between she and 
Mr. Tankersley, whereby she was given a day off in return 
for a promise that she would make it up? A. No. I 
didn’t know that. 

“Q. You did not know that, and your testimony a 
moment ago, was it not, that you would have no authority, 
in the absence of consultation with Tankersley and the 
other editors, to change her day off? A. That’s 

131 correct. 

“Q. And even if you did tell Miss Marranzano 
that she could do something different from what she and 
Tankersley had already agreed upon, you would not have 
had the authority to do that? 

“A. I would sav this. If there had been a prior 

132 arrangement and they had switched days and I had 
been aware of that arrangement, what you ’re asking 
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—would I have had the authority to tell her to forget about 
it, is that your question? 

“Q. Yes. A. I will answer that by saying that if I knew 
I would be placing myself in a position where I would over¬ 
ride Tankersley, then I certainly should be in an insane 
asylum, because that thought was uppermost in my mind— 
not to do anything to antagonize Tankersley; so it is ob¬ 
vious that if she had a prior arrangement with Tankersley 
I wouldn’t be silly enough to say just go ahead. That 
would be suicide. 

“Q. Do I understand, then, if you did know of any 
arrangements Miss Marranzano had with Tankersley with 
regard to switching days off, that you would not have had 
that authority? A. No. 

• *•••#•••• 

134 “Q. She had ample opportunity during that day 

to have talked to you about that note, did she not? 
A. Well, Kelley, she wouldn’t have had ample opportunity. 
Oh, she could have very easily called me away, over to 
the water fountain and told me about it. 

“Q. You were in the office all day, were you not? A. 
To the best of my knowledge, I was. 
**#••#•••• 

142 ‘ ‘ Q. Did you ever have agreements with Tina with 

respect to shifting days off, or taking time off, of any kind? 
A. Yes. I have made arrangements with Tina by which, 
for instance, maybe on some Sunday afternoon when she 
couldn’t get in, I would swap some days with her. I have 
done that in the past, but in most instances I talked to 
Tankersley about it, first. 

“Q. You cleared it first with Tankersley before so doing? 
A. That’s right. 

“Q. Did that happen very often with Tina, in your ex¬ 
perience? A. Kelley, there v r as a great deal of shifting 
days around. 

“When the five-dav week first came in with the Guild, 
everybody took advantage of it, because the average city 
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editor has four boys, rewrite men, and if two were 

143 around he didn’t have to worry about it, and if two 
of them wanted to shift around we had no objection 

to that arrangement, and I think Tina followed along with 
that pattern. 

“Q. And you say it was a general practice for individual 
employees to have these agreements with their supervisors 
respecting taking days off which were not . their regular 
days, in return for working some other day to make up the 
day off, is that correct? A. The question wasn’t clear to 
me, Kelley, but let me try to answer it: 

“If I were off on Friday and Saturday and ‘Earl 
Moses’—that’s a fictional character—it really isn’t, I sup¬ 
pose, although you could almost make it that way, knowing 
Earl, but if I was off Friday and Saturday and Earl wanted 
off Sunday and Monday, and if I wanted to go away Sunday 
and Monday we could swap those two days, providing Mr. 
Tankersley would agree with us. 

“Q. You would take the day off which was not your 
regular day off in return for a promise that you would 
work on the day which was your day off? A. I 

144 would say it was a very frequent practice. 

“Q. Would you say it was very frequent in the 
operation of the editorial department? A. I would say 
so, yes. 

“Q. To your knowledge did any Guild representatives 
raise any question about the propriety of such an agree¬ 
ment? A. No. I think the union representatives were 
very lax, and if there w’as any clause within the contract 
against it, simply because they were enjoying that par¬ 
ticular—what’s the word I want—favor. 

“Q. You consider it was a favor to an employee to let 
him take a day off which is not his regular day off, in 
exchange for working a day which is his regular day off? 
A. Yes. We feel we were doing the reporters a big favor 
in letting them shift around. 

• ••••*•••• 


145 “Q. Now, if you are saying Miss Marranzano had 
an agreement whereby she was off—given a certain 

day off, and she was supposed to work in return for taking 
that day off, work another day, at her request, you would 
agree that that was a situation where the paper was doing 
her a favor, would you not? A. That’s right. 

• ••••#•••• 

146 “Q. Well, now, on this day of the tete-a-tete, Mr. 
Waters— 

“ * * * do you know what day of the week that was? 
A. No, I don’t. 

“Q. Do you know what time of the day that was? A. 
Seems to me it was around three or four o’clock in the 
afternoon. 

“Am I right about that? 

“Q. I believe you said in your testimony that was the 
time of the day when you were trying to get out the late 
edition. A. That’s right. 

“Q. And it was a time of stress and strain? A. That’s 
right. 

“Q. And the reporters know that, do they not? A. Oh 
yes. 

147 “Q. And they try to avoid throwing any monkey 
wrenches into the operation at that time of the day, 

do they not?” 

Mr. Carliner. I object to this question. 

The Court. He may answer. 

“A. Yes.” 

*••••••••• 

“Q. Now, Mr. Waters, will you explain a little more 
about what has to be done at that time of the day, to get 
this late edition out? A. Well, that depends on the break¬ 
ing news, Kelley. I have seen the time when it was very 
calm and peaceful during that process, but it’s different if 
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a man chooses to jump out of a window, but there have 
been days when he just didn’t jump. 

“Q. But on this particular day things were breaking, 
were they not? A. That’s right. 

“Q. In fact things were breaking so rapidly that you 
had to take over the duties while this tete-a-tete was going 
on? A. That is right. 

• •••••#••• 

148 “Q. How long did this tete-a-tete last? A. I’ll 
make a rough guess, about ten minutes. I don’t 

know. I was too absorbed in my work. 

“Q. How long did you take over the duties of Tank, do 
you know that? A. About ten minutes. 

“Q. Now, you have heard since then Tank was making 
up his work schedule for election day which was to follow, 
have you not? A. I have heard that, yes. i 

“Q. Do you have any reason to believe that was not 
true? A. No, no—in fact now that I recall it I remember 
that he was doing that. 

“Q. Is it not a normal thing for the executive editor, 
I believe—was it executive city editor that he was—? 
A. Yes. 

“Q. (Continuing)—to be making up a work schedule 
prior to election day, in fact several days in advance? A. 
That’s right. 

“Q. What is the reason for that? A. Well, be- 

149 cause whenever there’s—whenever we are covering 
an election it means overtime, and it means some 

reporters will work on their days off and would naturally 
be pulled in because you need the full staff, and because 
you have to have 100 per cent operation on election night 
so that everybody works on election night. 

“Q. And reporters, in the tradition of the game, under¬ 
stand they are supposed to work on election night, do they 
not? A. Let’s say on election day and night. 

“Q. Yes. A. You mean, when you speak of ‘night’ you 
are talking about the entire election day, or just the night? 
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“A. I think I should. You see, when election days starts 
you are just as busy during the daytime as at night, and 
certainly it would be up to the city editor to know that 
he had his full staff in there, because it is a terrific strain. 

“Q. Well, it it not almost an axiom among reporters 
that when they are asked to work on this important news 
day, that they wdll work? A. Yes. I would have to say 
yes to that. 

**#*•**••• 

150 “Q. How important is it to an executive city 
editor to have an unequivocal answer from the 

reporter as to whether he will or will not work on that 
day? 

151 4 ‘A. It is necessary, because you develop a cog 
in a wheel and everybody has one particular job 

before him on election day and night, and he follow’s that 
all the v^ay through, and if he were making up a team, 
making up a team for election night, or day, it w r ould be 
important for the city editor to know he wras going to 
have them that day and that night and what time they 
would be in. 

**#*•••*•* 

152 “Q. Why does he have to know? Couldn’t he 
be just in ignorance of it? A. Because these tally 

sheets have to be made up. You have to know who is go¬ 
ing to w r ork the tally sheet, and they have to be advised 
of the things they are going to do, and in a lot of instances 
they have to study up on what he’s going to have to do on 
election night, because a highly experienced man might 
know one operation, where he wouldn’t know another, say, 
for example, Frank Smith would know one operation, but 
not so good on all operations, and you have to know where 
to place your men, that is, in the right spots. 

“Does that answer your question? 
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“Q. Yes indeed. Could you state generally what range 
of activities might be assigned to a reporter on election 
day and night? A. Well, it all depends upon what you 
are covering. Now, if you are covering a state-wide 
election it necessarily would be a bigger operation 

153 than it would be if you were just covering a county 
operation. 

“So, we will go on the basis of this—I have forgotten 
what it was—but nevertheless you have to have a reporter 
in your voting places. You have to have reporters up 
there, in other words, you would have placed a number of 
reporters out in the field who, in turn, would call in their 
stories to the rewrite men, and to what we call the people 
handling the tally sheet. 

• * # • • • * * 

“Q. And on that day you not only had your national 
election, but you also had your nearby city, county, state¬ 
wide elections, and everything else, did you not? A. 
That’s right. 

“Q. In addition did you not have to put out 

154 your paper in the usual way, namely, to cover your 
usual news? A. There’s no doubt that election 

night above all the nights of the year, is the big news¬ 
paper operation. 

“Q. And the reporters know that? A. I mean unless 
you are going to compare that with, you know, with a big 
air crash, or some other catastrophe. 

“Q. And, the reporters know that? A. Yes. We even 
plan ahead for coffee and sandwiches and things of that 
sort, because we know the strain is going to be great. 

“Q. In sum and substance, then, all hands were needed 
on that national election day? A. Yes. 

“Q. Who could possibly be available to work? A. 
That’s right— 

“Q.And— A. —and particularly, I would like to add 
this, too, particularly in view of the fact that the Times 
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Herald was notoriously understaffed—at that time I’m 
talking about. I don’t know about now. 

155 “Q. That is important. They were understaffed 

during that time? A. That’s right. 

159 “Q. I want you to exhaust your recollection on 
this: Did she ever say to you specifically, I’m will¬ 
ing to work on November 2, 1948, national election day’? 
A. No. I would have remembered that. There was no 
reference in the conversation about election day. 

*####****• 

“Q. Did Tina—Miss Marranzano ever come to you and 
say she wanted to be reinstated on the Times Herald? 
A. That she wanted to be reinstated on the Times 

160 Herald—to me? 

“Q. Yes. Did she ever come to you and say 
that? A. After her dismissal? 

“Q. Yes. A. Not to me. 

“Q. You are sure of that? A. I am positive of that. 

161 “Q. Is that all you had told Tina, that she didn’t 
have to make up the day because she was sick that 

day? A. No. She said something about, ‘Tankersley is 
gonna raise cain about it,’ and I said, ‘Look, don’t worry 
about Tank; I’ll take care of Tank.’ 

• #**•***•• 

163 “Q. And what you said there was that you saw 

no reason why she should have to make it up, and 
did you not mean by that the day of the accident? A. Yes. 
I was referring to the day of the accident. 

“Q. That was the only thing you could have been refer¬ 
ring to, is it not, because you didn’t know, did you, of any 
other prior arrangement? A. I didn’t know of any prior 
arrangement in which she said she would make up that 
day off by working on her day off, on Monday, which I 
had said wasn’t necessary. 
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“Q. Let’s get this clear: Did you tell her she wouldn’t 
have to make up the day she lost, that is, on the day of the 
accident? A. That’s right. That’s the only day, and if 
it were any other day she w^ould have to make it up, and 
isn’t it logical to assume that when I said, ‘You don’t have 
to make it up, ’ I must have been referring to that particular 
day? 

“Q. Because you did not know of any other day? 
164 A. That’s right, and this was on the day this con¬ 
versation took place, this was on a Saturday when 
it took place. 

• * * • • * • • * * 

“Q. Mr. Waters, I would like a specific answer to this, 
and I believe it could be ‘yes’ or ‘no’: Did you at any time 
tell Mrs. Marranzano she would not have to work on election 


day, November 2,1948?” 




• *••••• 

165 “A. No. 

• 

• 

• 

169 William C. Shelton 

• 

• 

• 


was called as a witness on behalf of the Plaintiff and, 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 

i 

By Mr. Spelman: 

Q. Please state your name, address and present occu¬ 
pation? A. William C. Shelton. Presently general mana¬ 
ger at the Times-Herald. 

Q. Mr. Shelton, in 1948 prior to the death of Eleanor 
Patterson on July 24 of that year, what position did 
170 you hold at the Times-Herald? A. Business 
manager. 

Q. After her death did you continue to hold for the 
months that followed in 1948 this same position as business 
manager. A. That is correct. 
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Q. Will you please describe for us the scope of your duties 
and authority in that position? A. It was my duty to super¬ 
vise all of the business activities of the paper, all depart¬ 
ments, including the editorial, advertising, circulation and 
mechanical. 

Q. And in that position, before Mrs. Patterson’s death, 
to whom were you responsible or to whom did you report? 
A. Only to Mrs. Patterson. 

Q. And after her death to whom were you responsible? 
A. Later when I was appointed by the bank, I reported to 
the bank. 

Q. Please identify the bank. Which bank is that? A. 
Riggs National Bank. 

• #*••••••• 

Q. In 1948 did you participate in the negotiations that 
led to the signing of a collective bargaining agree- 

171 ment with the Washington Newspaper Guild? 

****•••**• 

Q. I hand you a copy of a document, and first I ask you 
if you can identify that signature? A. That is mine. 

• #••••••*• 

Q. And this is the contract to which I just made refer¬ 
ence. Did you participate at all in the negotiations for 
that? A. I did to a limited extent. 

Q. And you signed the contract for the Washington 
Times-Herald? A. That is correct. 

• *•*•••••• 

172 Q. Mr. Shelton, did you participate in the negotia¬ 
tions leading to an execution of an agreement be¬ 
tween the Guild and the Times Herald in November of 
1949? A. I would say yes. 

Q. And that is your signature? A. That is correct. 

Q. You signed for the Washington Times-Herald? A. 
That is correct. 

• ••••••••• 
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173 Q. Mr. Shelton, I want to hand you a letter and 
ask you to identify the signature on that letter. A. 

That is my signature and my letter. 

• * • • * * • • • • 

174 Q. Mr. Shelton, I want to read you part of this 
letter which you have just identified as being your 

letter and ask you a question based on what I am going 
to read to you. It is in the last paragraph: 

“Furthermore, as the appointed agent of Riggs Bank, 
I can assure you that the operations of the Times-Herald 
are under my direct and general supervision, and the 
Guild Contract is accepted as binding upon the operation 
of the Times-Herald. ,, 

This letter was dated September 30, 1948. A. Right. 
Q. Which was about two or three months after the death 
of Eleanor Patterson. 

Now, will you please state to us the circumstances under 
which you wrote that letter? How did you come to 

175 write that letter to Mr. William Pryor of the Wash¬ 
ington Newspaper Guild? A. I think we were nego¬ 
tiating at that time and I wanted to give him assurance of 
the fact that we would still be responsible under the old 
contract until the new contract had been completed. 

Q. And how did the question arise as to whether you 
were still bound by the Contract? What was it that raised 
the question? A. The death of Mrs. Patterson. 

Q. Now, you say “as the appointed agent of Riggs 
Bank.” 

I would like you to state the manner in which you re¬ 
ceived that appointment from the Riggs National Bank as 
agent. A. The executors under Mrs. Patterson’s will, who 
included Frank Waldrop, Joe Brooks and myself, met 
with the officials of Riggs Bank and at that time it was 
agreed that I would be appointed to represent the bank 
itself in the operation of the paper. 



Q. That is, it was the Riggs Bank which appointed you 
or decided to appoint you in that position? A. That 
is correct. 

Q. Was this after the Riggs Bank had been appointed 
as collector of the estate pending the qualification of 

176 the executors under the will? A. That is correct. 

Q. Now, do you remember the approximate date 
on -which you received that appointment as agent for the 
Riggs Bank to operate the newspaper? A. I think about 
the 7th of August. 

Q. About the 7th of August, 1948? A. 1948. 

Q. And how long did you continue to hold that position 
as agent of the bank? A. Up until February of 1949. 

Q. And under what circumstances did your position as 
agent for the bank come to a close in February of 1949? A. 
Well, that was after the settlement of the suit which Mrs. 
Patterson’s daughter had brought against the estate. 

Q. It was at the time when the will was finally admitted 
to probate; is that the idea? A. That is correct. 

Q. And at the time the collector ship of the Riggs Na¬ 
tional Bank came to its termination? A. That is correct. 
• ••••••••• 

177 Q. Now, going back to this time in 1948 after you 
wrote this letter to Mr. William Pryor of the Wash¬ 
ington Newspaper Guild assuring them that nothing had 
happened to the contract by virtue of her death, and that 
if it had, you accepted it—following that, and during the 
balance of that year, did the Times-Herald continue to 
deal with the Guild as the representative of the employees ? 
A. Oh yes. 

***•***••• 

179 Q. In that capacity were both he and Mason Peters 
in the supervisory structure of the paper, subordi¬ 
nate to you? A. Well, yes I would say so, but they were 
immediately—the editorial department was always under 
Mrs. Patterson’s direct supervision. 


Q. In other words, as to authority in those positions, 
the situation after her death and during the collectorship 
was the same as before ? A. Other than the editorial 

180 department. Frank Waldrop took over complete 
supervision of the editorial operations after Mrs. 

Patterson’s death. 

Q. Whereas, prior to that— A. They reported to her. 

• • • # • • * • * • 

181 Q. Mr. Shelton, did you assist the Riggs National 
Bank in the preparation of what is called a first and 

final account of the Riggs Bank as collector for the estate 
of Eleanor Patterson? * * * 

* • * • • # * • • • 

A. Well, I would say that I played a part in it, but it 
was undoubtedly prepared by the accountants and possibly 
assisted by the Price Waterhouse organization. 

* • * * • * * • • • 

183 Q. Now, my question to you, Mr. Shelton,: is 
whether or not you were aware at the time of this 

accountin gthat that action was pending in the District 
Court, the action of Tina Marranzano against the Riggs 
Bank as collector of the estate? A. I would say so. 

• •*•••*••• 

' Mr. Spelman. I am reading an item which appears on 
pages 544 and 545 of the First and Final Account 

184 of The Riggs National Bank of Washington, D. C., 
Collector for the Estate of Eleanor Patterson, de¬ 
ceased : 

“The following claims are still pending and unsettled 
against your Accountant as Collector of the Estate of the 
late Eleanor Patterson which arose from events occurring 
or alleged to have occurred during the period of the 
Collectorship and subsequent to the death of Mrs. 
Patterson: 
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(2) Civil Action # 1230-49 in the United States District 
Court for the District of Columbia filed by Tina Marran- 
zano (also against the Executors of the Estate). Complaint 
is predicated upon an alleged contract of employment and 
asks for reinstatement and for damages in the amount of 
$10,000.00.’ 7 

186 Cross-Examination 

187 Q. I believe you testified that while Mrs. Patter¬ 
son was living she exercised personal supervision 

of the editorial department. Is that right? A. That is 
correct. 

Q. And that when she died there was some change in the 
method of the supervision of that department. Is that 
correct? A. That is correct. 

Q. Would you state again just what that was? It was 
not right clear to me. 

What was the change in the editorial department super¬ 
vision upon the death of Mrs. Patterson? A. Previous to 
Mrs. Patterson’s death the various heads of the different 
departments in the editorial department would report 
directly to her. That would include society, the woman’s 
department, the city department, and the editorial page 
operation. 

Mr. Waldrop at the time of Mrs. Patterson’s death had 
been filling the position as managing editor, and most of 
these department heads were responsible directly to him, 
but Mrs. Patterson reserved the right to deal with 

188 them at any time she wished to do so personally. 

Q. Now, on that point, Mr. Shelton, isn’t it a fact 
that Mrs. Patterson personally really exercised the juris¬ 
diction over the reporters and took a day-to-day active in¬ 
terest in what was going on in the editorial department 
and what was actually appearing in the paper? A. Yes, 
to a very great extent. 
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Q. Now, did Mr. Tankersley have the authority to hire 
and fire reporters in the editorial department? A. Yes, 
the complete authority to do so. 

189 Q. Did he have, more specifically, the authority 
to fire Mrs. Marranzano? A. Yes. 

Q. Mr. Shelton, your appointment by the Riggs National 
Bank to supervise the paper during this period that you 
have testified to, was an appointment by the bank in its 
capacity as collector of the estate, was it not? A. That is 
correct. 

Q. And in no other capacity? A. That is correct. 

• ##*••#••• 

190 Kenneth F. Brooks 

was called as a witness on behalf of the Plaintiff 
and, having been first duly sworn, was examined and 
testified as follows: 

Direct Examination 

By Mr. Spelman: 

Q. Will you please state your name, address and occu¬ 
pation, Mr. Brooks? A. Kenneth F. Brooks, 2301 Con¬ 
necticut Avenue, Northwest, Washington, D. C. 

Q. And your occupation at the present time? A. Vice- 
President and Trust Officer of the Riggs National Bank. 

Q. What position did you hold at the Riggs Bank, if any, 
in October of 1948? A. Trust Officer. 

* * # * • • # • • • 

192 Q. Do you know, Mr. Brooks, what provision was 
made by the Riggs National Bank against the con¬ 
tingency that this case might be won by the plaintiff, that 
is, funds for the payment of the judgment or any judg¬ 
ment that might be entered against the bank in this case? 
A. Well, I think we considered that was left in the hands 
of the executors of the estate when we turned the assets 
over. 

• • # • • • * * 
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193 Q. Mr. Brooks, on August 3, 1948, the Riggs 
National Bank was appointed by the District Court 

as Collector for the Estate of Eleanor Patterson, and on 
the same day it was ordered to continue to operate the 
business of Eleanor Patterson. 

Now, I take it that that referred to the operation of the 
Times-Herald newspaper which was Mrs. Patterson’s 
business property? A. That was the only business that 
she owned that required continued operation. 

194 Q. And the Riggs Bank did in fact supervise the 
operation of that business during its Collectorship? 

A. That is right. 

Q. Now, will you state what steps Riggs Bank took 
pursuant to this Court Order directing it to continue the 
business? What did it actually do to carry out that order 
of the Court? A. Well, we held a number of conferences 
with the executors named in Mrs. Patterson’s will. Two 
of them, of course, happened to be Mr. Shelton and Mr. 
Waldrop of the Times-Herald. 

We prepared a letter of authority designating Mr. 
Shelton as our representative to manage the business of 
the Times-Herald. 

Q. And following the designation of Mr. Shelton as you 
have described, did he after that and during the period 
of the Collectorship actually operate the business on the 
spot? A. Yes. 

Q. He was the one who made the business decisions with 
respect to the operation of the company? A. Yes. 

Q. Was it left to Mr. Shelton to determine ques¬ 
tions of additions to or removals from personnel? 

195 A. I would say so, yes. 

Cross-Examination 

Q. Mr. Brooks, I believe you said that all of the assets 
of this estate have been turned over to the executor. Is 
that correct? A. Yes. 
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Q. Nothing was held back by the Collector to cover the 
contingency of any damages awarded as a result of this 
suit. Is that correct? A. Yes. I am very certain of that. 
As I say, Mr. McKee handled the Times-Herald end of 
it, but I say to the best of my information and belief there 
is nothing left over in our hands, or there was nothing 
kept, I believe, as a guarantee to save the hank harmless. 

Q. I want to be sure of this: You are sure that you have 
no funds of the estate in the hands of the Riggs National 
Bank as Collector? A. I am very certain of that. 

Q. Now, everything that the Riggs National Bank did 
with respect to the Times-Herald was done solely in 
196 its capacity as Collector, was it not? A. Yes. 

Q. Aside from being a banking house or de¬ 
pository. Is that correct? A. That is right. 

Q. And it was only in the capacity of Collector that you 
had anything whatever to do with the operation of the 
Times-Herald? A. That is right. 

• • * * • * # • • • 

George Waters 

• * * • • * # * * * 

202 “Q. During the whole period of your times of 
employment at the Washington Times Herald there 
was never any specific understanding as to the 

203 number of days a person could have off, sick; with 
pay? A. No. 

• • # * • • * * 

214 “Q. * * * Suppose the executive editor agrees 

with an employee, as a favor to him, that he can have 
a certain day off provided he will make that day up later 
on, and if on the latter date he is supposed to make up he 
is sick, or for some other reason he cannot report to work, 
then he will make it up some other day? A. Is that the 
full question? 

“Q. Yes. What would be your policy with respect to 
that situation? A. I would expect a certain amount of 



loyalty. I would expect, if you made an agreement with 
a man you would naturally follow through on it. 

“Q. You know of no sick leave policy which would 
dictate against an agreement of that sort? A. No. 

“Q. So, if an employee agreed to work on his day off in 
return for taking off on another day, and if he were sick 
on that day he would be expected to make up the day he 
owed, in accordance with the sick leave policy of the 

215 paper at that time? A. That’s right.” 

**#•••*••• 

216 “Q. Now, under my hypothetical example as re¬ 
vised by Mr. Griffith, if one employee had agreed 

to make up a day and were sick on the day she was sup¬ 
posed to work, but did not make any further agreement to 
make up that day, under the sick day policy of the Times 
Herald would she be required to work on that day? 

• •##•**••• 

“The Witness: I am going to answer that question by 
saying this: The sick leave policy of the Times Herald 
was based on the following mode of acceptance: If an 
employee of the Times Herald was sick on a 

217 Friday, and his day off was on Saturday, he would 
not be required to work on Saturday to make up 

Friday, the day upon which he was sick. 

“Q. Now, to pursue your very concrete example one 
step further, Mr. Waters, if an employee had asked the 
city executive editor if he could take off on Friday, and 
instead come in to work on Saturday, and the executive 
city editor said, ‘0. K., that’s agreeable,’ the employee 
takes Friday off, and on Saturday he is sick: 

“Now, under the sick leave policy of the Times Herald 
does that employee have to make up that Saturday? A. No.” 
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If lie makes a side agreement to make up that Saturday 
with the city executive editor, would that he a violation, as 
you understand it, of the sick leave policy? A. No, be¬ 
cause he had no control over his physical well-being when 
he made the arrangement on Friday, as to what would 
happen to him on Saturday. 

218 “Q. Because he had no such control, would it be 
correct to say an agreement to make up that Satur¬ 
day on account of illness would be contrary to the Times 
Herald sick leave policy? A. That is correct. 

“By Mr. Griffith: 

“Q. Taking that same example, an employee is let off 
on Friday, his regular day of w T ork, and in turn promises 
to work on Saturday, which is not his regular day of work, 
and on Saturday he is sick, you stated he does not have to 
make up Saturday because he was sick that day? A. 
That’s right. 

“Q. Now, what is the policy with respect to making up 
Friday, the day he was off? A. I’d say the same principle 
applies, because all he is doing is making Friday—a 
Saturday. 

“Q. A sort of constructive replacement, and in reality 
Friday becomes Saturday? A. That’s right. 

“Q. So that the net result of that arrangement would be 
that that particular employee worked only four days that 
■week? A. Technically, yes. 

219 “Q. Well, actually he did not work Friday and 
Saturday? A. That’s right. He only -worked four 

days and had one day off because he was sick.” 

• * * * * * • * * • 

William Flylhe, Jr. 

was called as a witness on behalf of the Plaintiff, and, 
having been first duly sworn, was examined and testified 
as follows: 
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Direct Examination 
By Mr. Spelman: 

Q. Will you please state your name, address and present 
occupation? A. William Flythe, Jr. 

• ••••#•••• 

I am Assistant City Editor of the Times-Herald. 

• ••••*•••• 

222 Q. Now, you were working in the Times-Herald, 
of course, in October of 1948? A. Yes. 

Q. And in what capacity were you working during that 
month at the Times-Herald? A. Rewrite. Rewrite man. 

Q. What does a rewrite man do? A. Writes news stories 
called in by reporters. 

Q. He remains within the building? A. That is right. 

Q. And were you a member at that time of the Wash¬ 
ington Newspaper Guild? The Times-Herald unit? A. I 
believe at that time I was co-chairman. 

Q. I did not hear your answer. A. I believe I was chair¬ 
man or co-chairman at the time. 

Q. W’ere you on what is known under the contract 

223 as the Standing Committee of the Washington 
Newspaper Guild, Times-Herald unit? A. Yes, I 

was chairman. That was an ex officio post. 

Q. You were an ex officio member of the Standing Com¬ 
mittee? A. That is right. 

Q. State what the function of the Standing Committee 
of the Washington Newspaper Guild was of the Times- 
Herald unit. A. To handle grievances involving the con¬ 
tract with management in behalf of the employees. 

Q. Do you know Tina Marranzano, the plaintiff in this 
case? A. Yes I do. 

Q. You knew her in 1948, October? A. Yes. 

Q. What position did she hold at that time? A. Re¬ 
porter. 

Q. How about Garvin Tankersley, did you know him? 
A. Yes. 
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Q. What position did he hold in October, 1948? A. City 
editor. 

Q. Now, I want to direct your attention back to the day 
of October 27, 1948, which is the day, as the record 

224 establishes, on which Tina Marranzano was dis¬ 
charged, and I wonder if you would kindly step to 

the board to your left, Mr. Flythe, and I ask you whether 
or not the diagram there would be a fair representation 
of the city desk located within the editorial department? 

(The witness stepped to the diagram board.) 

A. That is correct. 

Q. This diagram shows a very large desk. What would 
you say the dimensions of the city desk itself were? A. 
In that way about five feet. 

Q. Five feet wide and about how long? A. Ten feet. 

Q. Around this desk how many people sit? A. The four 
rewrite men and two city editors; assistant city editor and 
the city editor. 

Q. Four rewrite men. Did they sit in the outside 
corners of the desk? A. Yes. 

Q. And between the two rewrite men on one side of the 
desk was there a desk at which Mr. Tankersley sat? A. 
Yes. 

Q. Opposite him on the other side of the desk, also be¬ 
tween two rewrite men, did the city editor, his 

225 assistant sit? A. Yes, Mr. Miller. 

Q. Where in this position did you sit on this 
particular day? A. There (indicating). 

Q. You sat on one corner of the desk; right? A. That 
is right. 

(The witness resumed his seat.) 

Q. One question I did not ask you: Where did Tina 
Marranzano sit, if you remember, insofar as that diagram 
is concerned? A. At the second desk. As I recall, she was 
about here (indicating). 
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Q. She was at another desk, and about how far away 
from the city desk was that in terms of feet? A. The dis¬ 
tance from here to here is only about three or four feet, 
I guess (indicating). 

Q. The closest distance between the two desks was three 
or four feet? A. That is right. 

Q. And that would place her about 10 feet away from 
the desk; is that about right? A. I would say so; yes. 

Q. Now, I want to direct your attention specifically now 
to the morning of the day on which she was dis- 

226 charged. Did you have a conversation with her on 
that morning? A. I did. 

###*•#•#•• 

Q. Just tell what happened and we will go on from there. 
A. She came to my desk. I imagine it was around 10:30 
or a quarter of 11:00, and she showed me a note which had 
been -written by Mr. Tankersley to his assistant, Mr. 
Miller. 

Q. Do you recall what that note said? A. Generally. 
Q. Will you state your recollection? A. As I recall, it 
informed Mr. Miller to have Miss Marranzano work 
election night to make up for a day she had 

227 been off. 

Q. To work on election night to make up a day 
she had been off? A. Yes. 

Q. You say she handed you that note? A. Yes. 

Q. What happened to that note? A. She wanted to 
know if she would have to make up the time involved. It 
was a day in which she had been in an accident, and the 
note so stated, and I told her that if she had been excused 
for an emergency that I didn’t think the contract specified 
that she should have to make up the time; it was a 
legitimate absence and excusable. 
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228 Q. Will you state why she consulted with you? 
A. Because I was chairman of the unit. 

Q. Chairman of what? A. Chairman of the Guild unit. 
Q. Now, later on that day were you "witness to a con¬ 
versation that took place between Tina Marranzano and 
Garvin Tankersley? A. I was. 

• • * * « # * * • * 

230 Q. Did you hear the conversation? A. Yes. 

Q. Were you making an effort to listen to it? A. 
Yes, I was working at the time, but I think I heard most of 
it. 

Q. You say you were making an effort to listen to it? 
A. Yes, because I was concerned. 

Q. Because why? A. I was concerned, as chairman of 
the Guild. 

Q. You were concerned as chairman of the Guild? A. 
Yes. 

Q. Will you please state what you heard during that 
conversation? A. Mr. Tankersley asked Mrs. Marran¬ 
zano if she was going to work election night, and she told 
him she was going to take it up with the Guild, and Mr. 
Tankersley said, “Well, take this up with the Guild. You 
are fired. ” 

Q. How long would you say the entire conversation 
lasted to your best estimate? A. Not very long. I don’t 
think more than a minute or two. 

Q. In what tone of voice was the conversation 

231 conducted? A. Rather loudly. 

Q. Was there loudness on both sides, or not? A. 
Both sides, yes. 

Q. From your observation would you say that Mr. 
Tankersley was or was not angry during the conversation? 
A. I would say he was angry. 

Q. From your observation would you say or would you 
not say that he bad in common parlance “lost his temper”? 
A. Well, I wouldn’t want to say that. He frequently got 


96 


that way. I don’t know whether it was an actual loss of 
temper or not. 

Q. In this conversation did either of the parties make 
any reference to the note that you described a minute ago, 
the note that Gus Miller had seized from your hands earlier 
that day? A. I heard no reference made to it. 

Q. Did you hear Tankersley ask Marranzano the basis 
upon which she wanted to take up this question with the 
Guild? A. No. 

Q. Did you at any time in this conversation hear Marran¬ 
zano -state that she would not work on election day? A. I 
dont’t recall her making such a definite statement. 

232 Q. You were sitting five or six feet away from the 
conversation? A. That is correct. 

Q. The conversation was being conducted in loud tones? 
A. Correct. 

Q. You were making an effort to listen to it? A. Yes. 

Q. You didn’t hear her refuse to work? A. No. 

Q. Now, when she consulted you that morning and asked 
you your opinion as to her obligation under that note, that 
i-s, under the note which was asking her to report on election 
day to make up for the day she had had off; when you ex¬ 
pressed to her your opinion regarding that obligation, on 
what did you base that opinion? A. On the sick leave clause 
in the contract. 

Q. As Guild chairman and ex officio member of the Stand¬ 
ing Committee, were you familiar with the contract exist¬ 
ing between the Times-Herald and the Guild? A. Yes, I 
was. 

Q. Were you familiar with previous contracts that had 
existed between the Times-Herald and the Guild? A. Yes, 
I was. 

Q. Did you at any time participate in any of the 

233 negotiations leading up to the execution of these 
Agreements? A. Yes, I participated, I believe, in two 

contract negotiations with the Times-Herald. 
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Q. And you stated previously that you had worked for 
a period of approximately—interrupted, but nevertheless 
for a period of 17 years, approximately, at the Times- 
Herald? A. That is correct. 

Q. Now, I want to read you Article VUI from the con¬ 
tract and ask you a question based on it: 

“Article viii —Sick Leave 

“Paragraph (A): Sick leave with full pay shall be 
granted all employees in accordance with the present prac¬ 
tice of the Editorial Department.” 

Now, I want you to tell me what the practice of the edi¬ 
torial department was at the time that contract was entered 
into in February of 1948 with regard to sick leave. A. It 
was to grant full sick leave, full pay on all legitimate ill¬ 
nesses and emergencies. 

Q. Supposing an employee called in one morning legiti¬ 
mately sick and that employee spoke to his or her city edi¬ 
tor and the city editor excused that person from reporting 
to work that day because of illness. Now, under the 
234 sick leave policy in effect at that time, would that 
reporter be required to make up that day he had 
been given off because of sick leave? A. No. 

Q. Now, at that time how many days constituted the reg¬ 
ular work week for an employee—for a reporter in the edi¬ 
torial department of the paper? A. Five. 

Q. Five days? A. Yes. 

Q. Were those usually consecutive five? A. Yes. 

Q. Did it ever happen in your experience at the Times- 
Herald that an employee would be permitted to have off a 
regular day of work and make it up by working on a day 
that was otherwise his day off? For example, suppose a 
reporter worked from Monday through Friday; let’s as¬ 
sume that was his regular work week. Now, let’s assume 
that he was permitted to take off Tuesday, and under an 
understanding that he was to make it up by working on the 
following Saturday. Let’s assume that hypothetically. 
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Now, let’s further assume that on that Saturday that he 
was supposed to work to make up the day off, became legiti¬ 
mately ill and called in to the paper and reported to his 
city editor that he was ill, and his city editor told him 
235 he could have the day off, not to come in. 

Would he owe a day’s work to the paper? A. No. 
**•#••**•• 

237 Q. In terms of practices that have existed at the 
Times-Herald during your period of work there, Mr. 

Flythe, would such an agreement run contrary to the prac¬ 
tice with regard to sick leave? A. It would. 

Q. Now, following Mrs. Marranzano’s discharge, did you 
have any connection with the case in your official Guild ca¬ 
pacity? A. Yes. 

Q. Will you state what the connection was? A. I was a 
member of the Standing Committee, as I said, and we tried 
to have her reinstated. 

Q. And who served on the Standing Committee 

238 with you that investigated and prosecuted the griev¬ 
ance of Tina Marranzano? A. I don’t recall. I be¬ 
lieve there was Mr. Harry Gabbett, and perhaps George 
Hurd. 

Q. Who is Harry Gabbett, please? A. He is a rewrite 
man on the Times-Herald. 

Q. And in 1948, October at this time, what was his posi¬ 
tion? A. "Rewrite man. 

Q. And also a member of the Standing Committee of the 
Times-Herald unit? A. That is correct. 

Q. Were any grievance sessions conducted between the 
Guild and the Times-Herald management? A. Yes, there 
were. 

Q. And in those sessions, who represented the employer? 
A. As I recall, Mr. Michael W. Flynn was managing editor. 
He and Mr. Tankersley. 

Q. And for the Guild? A. As I say, as I recall it was 
Harry Gabbett, myself and George Hurd. 
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Q. Do you remember how many grievance sessions were 
conducted by your standing committee with the representa¬ 
tives of management? A. I don’t remember. 

239 Q. Was there more than one? A. I think there 
were perhaps two, maybe three. 

Q. And was the Guild seeking to have Marranzano rein¬ 
stated to her former position? A. We were. 

Q. What was the result of the efforts of the Standing 
Committee in behalf of Tina Marranzano? A. The efforts 
to have Miss Marranzano reinstated were defeated. 

Q. Were What? A. Defeated. 

* • * * * • • • • • 


242 Q. I want to go back to something I omitted to ask 
you, back to October 27, 1948, the conversation in 

which Tina was discharged. 

You testified and I think I am quoting you correctly, that 
you heard Mr. Tankersley say, “Are you going to work on 
election night?” and you heard the plaintiff respond, “I 
want to take it up with the Guild.” 

Did she state what she wanted to take up with the Guild? 
A. The matter of whether she should have to work election 
night to make up the day in which she had been involved 
in an accident. 

243 Q. Whether she would have to work election night 
to make up the day which she had lost as a result of 

the accident? A. That is right. 

Q. Is that the matter which she took up with you earlier 
that day when she brought the note to you? A. That is 
correct. 

Q. The question of her obligation to work to make up 
the day? A. That is right. j 


244 Mr. Flvthe, going back for a moment to the con¬ 
versation that Mrs. Marranzano had with you the 
morning of the day on which she was fired, when she 
brought you that note, was there any discussion in that con- 
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versation, or did she raise in that conversation any ques¬ 
tion of compensation being paid for the day and, if so, what 
was it? A. Well, the note specified that the election night’s 
work was to make up for the day in which she had been 
involved in an accident. And that was the question, whether 
she should have to do that; in other words, without addi¬ 
tional pay. 

Q. Whether she should have to work without being paid 
for it. Is that what the issue was that was troubling her? 
A. That is right. 

245 Now, you testified that you have been active in 
the Guild and that you actually participated in the 

negotiations of at least one contract that existed between 
the Times-Herald and the Guild. Is that correct? A. That 
is correct. 

Q. Now, the contract that existed in 1948, the year that 
Tina Marranzano was fired, were you familiar with that 
contract? A. I was familiar with it, yes. 

Q. Were you familiar with Article VI dealing with dis¬ 
missal or severance pay? A. Yes. 

Q. And specifically were you also familiar with the Par¬ 
agraph (G) relating to discharges except for good and suf¬ 
ficient cause? A. I was. 

Q. Have these clauses with respect to “severance pay” 
and with respect to “There shall be no discharge except 
for good and sufficient cause”—have they been standard 
clauses, identical clauses all the way along in the 

246 contractual relationship? A. That is correct. 

Q. And were they in the contract with respect to 
which you participated in the negotiations ? A. They were. 

Q. Will you state whether in those negotiations there was 
ever any discussion with respect to discharges that took 
place without good and sufficient cause? 

Was there ever any discussion by the parties of a liqui¬ 
dated damages clause? 
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Mr. Griffith- If Your Honor please, this is going beyond 
the language of the contract and violates the parol evidence 
rule and I object to the question. 

• ••••••*«• 

248 * * * the Court will sustain the objection to the 

question. j 

• • * • • • * * * • 

249 I should at this point make an offer of proof that, 
if the witness were permitted to answer the question 

asked, and a series of questions growing out of that ques¬ 
tion, he would testified that the negotiations that took place 
between the Guild and the Company in the execution of 
this contract, and in particular with respect to the execution 
of Article VIII relating to dismissal pay and security, his 
testimony would show that it was the intention of the 
parties that severance pay in Paragraph (C) of Article 
VIII was to be paid in cases of discharge for good cause. 

It would further show that it was the intention of the 
parties that the measure of damages with respect to Par¬ 
agraph (G), that is, with respect to discharges made with¬ 
out good cause, would be the amount of back pay lost or 
suffered by the discharged employee as a result of a dis¬ 
charge without good and sufficient cause. 

• •*••***#• 
251 Cross-Examination 

• • • • * * * * • • • 

253 * * * what did you tell her? A. I told her that it 

was my opinion that, since she had been in an acci¬ 
dent and was excused because of an emergency, by the man 
on the city desk, that that was all that was necessary. 

Q. Did you tell her that you were going to take the matter 
up with any one? A. At that particular point? I may 
have told her that it would be a grievance if she were made 
to work. 

• • # • • • • * * • 
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254 Q. Did you tell her that you were going to take the 
question of whether she would work, or not, up with 

Mr. Tankersley or any one else? A. I may have. I prob¬ 
ably did. 

Q. Did you take the matter up with Mr. Tankersley or 
anyone else prior to the time she was discharged? A. No, 
because that was one of the first things he took up when he 
got in the office. I didn’t have a chance to talk with him 
before it happened. 

Q. Would you have had a chance to talk with anyone 
else in authority concerning whether or not she was to 
work election night? Would you have talked to Gus Miller, 
for example? A. Well, Gus Miller wouldn’t have had the 
authority to go over Tankersley’s head. 

Q. Did you talk to Gus Miller? A. I don’t think so. 

Q. So then, what you told her was that you may have 
told her, that is, that you would have taken the matter 
up with Tankersley—you may have told her you would 
have taken the matter up with Tankersley? A. Yes. 

255 Q. Now, Mr. Flythe, prior to this conversation in 
the morning or at the conversation on the morning 

of October 27 with Mrs. Marranzano, had she ever told you 
of the agreement that she had with Mr. Tankersley concern¬ 
ing the repayment of a Tuesday Mr. Tankersley had given 
her off from work? A. Prior to this occasion? 

Q. Yes. A. No, I don’t think so. 

Q. Did she mention such an agreement at the time you 
told her she didn’t have to work? A. Ye-s. 

Q. She did mention it? A. About that specific day. 

Q. You are sure of that? A. I am rather sure of it. 

Q. And did she also mention at that time that she had 
promised Mr. Tankersley she would repay the day even if 
she were sick, or otherwise incapacitated, on the day of re¬ 
payment? A. I don’t believe so. 

Q. She did not tell you that? A. I don’t think so. 
Q. So, in other words, she didn’t tell you of the full 


256 


103 


agreement which she had with Mr. Tankersley? A. 
About that day, as I recall, she told me that she was to 
have made up a day she had off, and it was on the day that 
she was making up that she had the accident and was ex¬ 
cused. It was gone into that much. 

Q. But she didn’t tell you that she had agreed with Mr. 
Tankersley that she would repay the day or make up the 
day off whether she was sick or otherwise incapacitated on 
the make-up day? A. No, I don’t think so. 

• • • * • • # • • • 

257 Q. Now, what did Mr. Tankersley say to her? 
What was his opening statement to Mrs. Marran- 

zano? A. As I recall it, he said, “Have you been told that 
you are to work election night?” 

Q. I didn’t catch the first part of that. A. “Have you 
been told that you are to work election night?” 

258 Q. And what did Tina reply? A. She said that 
she had talked to me about it, and something to the 

effect that she didn’t know whether she would have to make 
up the time. 

Q. She said that she talked to you about working election 
night? A. Yes, sir. 

Q. And also said something about making up the time, 
the question of whether or not she would have to? 
A. Whether or not she would have to; yes. 

Q. What did Mr. Tankersley say then? A. He said, 
“Well, are you or are you not going to work election 
night?” 

Q. I assume from that, that she had not made the flat 
statement that she was going to work? A. No. 

Q. And what did she reply to Mr. Tankersley’s state¬ 
ment? A. She said, “I would like to take it up with the 
Guild.” 

Q. She stated that she would like to take it up with the 
Guild? A. Yes. 
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Q. And did that end the conversation? A. No. 
259 Then Mr. Tankersley said, “Well, take this up with 
the Guild too: You are fired.’’ 

Q. In other words, Mrs. Marranzano did not say that 
she would work on election night? A. She didn’t answer 

definitely one way or the other. 

*##**•#*** 

Did Mrs. Marranzano state that she would work election 
night? A. No. 

262 Q. Mr. Flythe, I would like to read you one sentence 
out of Article VI, Paragraph (G), of the collective 

bargaining agreement: 

“If, upon conference, a discharge is found by mutual 
agreement not to have been based on good and suf- 

263 ficient cause, The Times-Herald shall restore the dis¬ 
charged employee to his position ...” Et cetera. 

Was there ever a mutual agreement between the union 
and the representative of the Times-Herald that Mrs. Mar¬ 
ranzano had been discharged for good and sufficient cause? 
A. An agreement that she had been discharged? 

Q. Or had not; one way or the other. A. No, the Guild 
maintained she had not been, and the management main¬ 
tained she had been. There was no agreement. 

• ••••**••• 

Q. You said, Mr. Flythe, in talking about this conversa¬ 
tion that Tankersley and Marranzano had when he fired 
her—and to which you were listening—you told Mr. Miller 
just now that she said, “I would like to take it up with the 
Guild.” 

What did you understand her to mean? 

****••**#• 

264 The Witness. It meant the question of whether she 
should have to work for the day in which she had 

been in the accident. 

**••**•**• 
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Q. To work without pay? A. Yes, sir. 

• * * * • # • * #;• 

265 Now, you stated on cross-examination that at the 
time Mrs. Marranzano came to you that morning 

with the note from Gus Miller, you were not aware that 
there was this little private side agreement? A. No. 

Q. Supposing you had been aware of it, would it 

266 have made any difference in your understanding of 
the sick leave policy as to what kind of an answer you 

would have given her with respect to her obligation to work 
without pay on election day? A. That would have made no 
difference. 

• • • * • * * # * I • 

271 Mr. Griffith. If your Honor please, * * * on the 

272 basis of stipulation, which I would like to state to 
the Court at this time, plaintiff’s Exhibit No. 2 is 

the collective bargaining agreement sued upon in this pro¬ 
ceeding, and under Article XVI, entitled “Duration and 
Renewal,” the first paragraph of that article states: 

“This agreement shall remain in effect for two (2) years 
from January 1, 1948, through December 31, 1949.” 

Plaintiff’s Exhibit No. 3 is a collective bargaining agree¬ 
ment which was executed as shown on the last page thereof, 
on November 4, 1949, and the first paragraph, again under 
Article XVT entitled “Duration and Renewal,” states: 

“This agreement shall remain in effect from November 
4, 1949, to and including December 31, 1951.” 

It is agreed between counsel for the plaintiff and myself 
that Exhibit No. 2, therefore, was superseded on Novem¬ 
ber 4,1949, and did not run from the period from November 
4, 1949, to December 31, 1949. 

Is that a correct statement, counsel? 

Mr. Spelman. Just one thing I would like to ask: The 
agreement which followed it, and which you say superseded 
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it, did it provide that it went into effect on that 

273 November date in 1949? 

Mr. Griffith. Yes. 

Mr. Spelman. Not only was it signed, but it went into 
effect? 

Mr. Griffith. The first paragraph of Article XVI states: 

“This agreement shall be in effect from November 4, 
1949 . . .” 

Mr. Spelman. Yes. 

The Court. Plaintiff’s Exhibit No. 2 is the instrument 
to which reference has been made, which was dated Febru¬ 
ary 5, 1948? 

Mr. Griffith. That is correct, your Honor, and that is 
the contract as attached to the complaint and made a part 
of the complaint herein. 

The Court. And the period covered by that contract, 
as stated in Article XVI, Paragraph 1, was— 

Mr. Griffith. Was to be from January 1, 1948, through 
December 31, 1949. 

The Court. And the stipulation is to the effect that the 
contract, identified as Plaintiff’s Exhibit No. 2, carries 
the duration as just outlined and is superseded as of No¬ 
vember 4, 1949, by a subsequent contract which had the 
effect of terminating the contract, Plaintiff’s Exhibit 

274 No. 2, on November 4 and substituting from that 
date forward? 

Mr. Griffith. From that date forward; yes, your Honor. 
Mr. Spelman. If your Honor please, there is one more 
item I just noticed. The agreement, Plaintiff’s Exhibit 
No. 3, to which he just referred as having superseded 
Plaintiff’s Exhibit No. 2 as of November 4, 1949, that 
agreement was to remain in effect until December 31, 1951. 
Correct? 

Mr. Griffith. Right. 

**##•*•••• 
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275 Mr. Spelman. May we, pursuant to stipulation, 
identify as Plaintiff’s Exhibit No. 9 and introduce 
in evidence an agreement between the parties? 

Mr. Griffith. Surely. 

Mr. Spelman. Which agreement was signed on the 22nd 
day of March, 1951, and which went into effect on March 
19, 1951, and which superseded and terminated an agree¬ 
ment between the parties which has already been introduced 
as Plaintiff’s Exhibit No. 3, and which by its terms was not 
to have ended until December 31, 1951? 

Mr. Griffith. Yes. 


• * • # * • * • • • 

276 The Court. * * * The stipulation is accepted, 
of course. 


• * • • • • • • • ; # 

279 Garvin E. Tankersley 

was called as a witness on behalf of the Defendant and, 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 


By Mr. Griffith: 

Q. State your name, please. A. Garvin E. Tankersley. 

• * * * * • * • • • 

280 Q. Now, Mr. Tankersley, will you state in your 
own words what the events were leading up to this 
discharge? A. Well, several weeks or days before the 
actual dismissal, Miss Marranzano came to me, as she had 
upon previous times, and asked if, for her convenience, 
she could have a particular day off, and in return she 
would pay me back this day. 

• * * * • * • • • • 

285 Q. Mr. Tankersley, did you have an agreement 
with Miss Marranzano, and, if so, will you state 
the nature of this agreement? A. On this day that 
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Miss Marranzano asked me to have this particular 

286 day off, I discussed it with her and pointed out 
that her presence ‘ that particular day was needed 

and it would be a hardship on the rest of the staff, but 
she assured me that it was extremely important to her 
personal well-being that she should have this day, and that 
she would make up the day at the requirement of the 
paper or the convenience of the paper. 

Since the contract we were operating—or had previously 
been operating—under allowed an employee to come to 
the employer and better herself, that is, for money or 
for working hours—that is allowed under the contract, and 
this was for her betterment and not for the betterment of 
the paper—I specified that she may have this day off if 
it was understood specifically that, as she was in good 
health the day she was scheduled to work and the day 
she was taking off, that it was understood that the day 
she was required to come in to make up this day, if for 
any unforeseen reason of her own health or the health of 
her family, or any other reason that she did not complete 
that day’s work, or did not work that day, that she still 
owed me or the paper rather that specific day, because it 
was not my day to give, it belonged to the Times-Herald 
and we could not enter into giving extra time to each and 
every employee. 

So, it was my definite understanding—and I am 

287 sure it was Miss Marranzano’s understanding at 
that time, and she admitted later, before the firing, 

that it was her understanding—that she was to make up 
that day. And, as the contract specified that a person 
would not he required to make up a regular scheduled 
workday, if she was sick, it was further understood, be¬ 
cause she was well that day that she was regularly sched¬ 
uled, that we would accept that the day she was called on 
would be well or work the first well day that she was called 
on to work. 

Q. Now, did she agree to that? A. She did. 
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Q. Now, taking it up from that point, Mr. Tankersley, 
will you state the events leading up to the discharge? A. 
Well, a matter of a few days before the election, a week or 
ten days, it is my custom, if there is any unusual change in 
the schedule, I was working night hours at that time and 
I drew up a schedule of each and every reporter on the 
staff, changing his hours to meet the requirements of the 
paper for election day and election night. During the 
day hours it would be a schedule with a skeleton staff 
because it would only be a question of manning the polls 
and the usual routine of business that comes up. Election 
day is usually very quiet around Washington because we 
have no voting but we do cover in Maryland and 
288 Virginia. But in the evening when the returns start 
coming in, people call in the returns, or the stories 
pertaining to the returns, and the queries that we get from 
our subscribers, it keeps us pretty busy and we need a 
full staff. 

So I drew up the schedule, including Miss Marranzano 
to work this particular night, which was her regular sched¬ 
uled dav off. 

•/ 

In addition to posting the schedule on a bulletin board, 
which we are required to keep by the Guild, but by the 
same term the Guild does not require their members to 
read it—it is nothing that we can insure, or, rather, no 
-way to insure the paper that the staff does read this sched¬ 
ule and we cannot penalize them if they fail to see the 
schedule and, in turn, fail to show up on a specified hour. 

So, as was custom wdth others, I left a specific reminder 
to the city editor to call Miss Marranzano’s attention to 
her change of schedule. It wasn’t in that many words. I 
think actually the note read, “Gus, please tell Tina she is 
to work election night in repayment for the day which 
she owes the paper. Tank.” 

That note vras left for Mr. Miller, the day city editor, 
and in turn a reminder of that note was typed on a master 
schedule that is left from the changeover from one shift 
to the other, for the guidance and for rechecks. 
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289 The next evening- or afternoon I came in, I am 
not sure but it was roughly, around 2:30 or 3 o’clock, 

and Mr. Waters and Mr. Miller were sitting on the desk. 
That is Mr. Miller, day city editor, and Mr. Waters, assist¬ 
ant city editor. As was my custom, I sat down where Mr. 
Waters was then seated, opposite Mr. Miller, and as soon as 
Mr. Waters cleaned up anything that was immediate and 
turned it over to me, any news stories or any memos that 
he was working on. As the usual routine, I went through 
the schedule, checking off during the day notations that 
would have been made that there was a particular inter¬ 
esting story of this place or that place, and I would ask 
Mr. Miller what w*as being developed along that line, 
and he would so state. 

Then I got down to this memorandum, and I saw the 
memorandum pertaining to Tina’s schedule. I asked G-us 
what had been done about it—if Tina understood, and he 
said, “Well,” he said, “I gave her the note, or left the 
note for her, but she seemed to think there w-as some 
question in mind whether she would w’ork or not, and I told 
her to see you.” 

So, I said, “O. K.”, and I did not check that off. 

I went on checking other things off that had been dis¬ 
posed of. 

An hour or so later I was, what we call, marking up the 
paper to change the tenses and so forth from one 

290 particular day to the next day. We do that on the 
last edition for .the next day’s first edition, in order 

to pick up a certain amount of type. 

Miss Marranzano reported back in, so, in between the 
particular job that I was doing, I picked up the schedule 
again and came dowrn it and I saw this memorandum about 
Tina not being checked off. * * * 
**•••••••• 

So, vrhen Miss Marranzano came in and I noticed she 
was at her desk, I addressed her. I says, “Tina, is it 
understood? Are you all set?” 
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291 I can’t remember my exact words, but it was to 
that sense—“Are you all set on working election 

night?” 

And she answered me from that post, from her position 
there, “No, I am taking it up with the Guild.” 

And, to the best of my memory, I said, “Well, that is 
none of the Guild’s business. This is something between 
the two of us. I assigned you to work a specific night,”— 
in so many words—“and it is not up to the Guild to 
question.” 

At that she started walking towards me, saying—talking 
right along—well, she didn’t think she had to work, and 
that she didn’t think she was, or she wasn’t. 

So when she got along in here, I said, “Well, Tina, the 
only thing I want to know now is whether you are going 
to work Tuesday night or not, election night,” and she 
says, “No” again. She says, “No, I am taking it up with 
the Guild.” 

My reply to her, to the best of my memory, was, “Well, 
then, you can take this up with the Guild, because now you 
are fired, and that is something you are allowed to take 
up with the Guild.” And I fired her for disobedience and 
contempt of authority. 

• • * * * * * • * • 

292 Q. Were Mr. Moser and Mr. Flythe both in the 
room at the time of the discharge of Miss Marran- 

zano? A. They were. 

• • « * * • • • • • 

Q. Now, Mr. Tankersley, is that the complete conversa¬ 
tion that you had with Miss Marranzano on that day? A. 
Well, no. 

Q. Will you state it fully? A. You mean at that time, sir? 
Q. At that time; yes. A. Well, that is about the com¬ 
plete conversation. 

293 I misunderstood. I thought you meant had I spoke 
to her before about this day. Inadvertently I left 

out something in there, if I may point it out, sir. 



112 


Q. Yes, you may. A. Previously to this election day and 
my making up the schedule, I scheduled Miss Marranzano 
to make up this day which had been granted her, on a 
particular Saturday. 

In my mind right now I do not know that date, but it 
was between the day that she borrowed from the paper and 
election day, or, rather, it would be the day of the firing, 
Miss Marranzano was scheduled for this particular Satur¬ 
day. On that Saturday, when I came to work, I was told 
by Mr. Waters that Miss Marranzano had called earlier 
that day about the time that she was due in, and had said 
that she had been delayed, but would be there. 

Mr. Waters said, “All right, come on in when you can 
come.” 

Well, sometime later Miss Marranzano called and in¬ 
formed Mr. Waters that she had been in an automobile 
accident enroute to work, and he naturally inquired of her 
well-being, and she said, “Well, I have been shaken up, 
but I am not hurt, but I do not feel like I should come in 
to work.” 

He said, “Well, I don’t think you would be much good 
even if you did come in, so you go ahead and have a 
294 checkup and see that you are all right.” 

This was reported to me upon my arrival at the 
office. I felt Mr. Waters had done the right thing, and I 
feel that I would have done the same thing if I had been 
in his place, or on duty at the time. But, because of my 
discussion and conversation with Miss Marranzano about 
the irony of something happening on the day that she was 
paying back the Times-Herald—not me, but the paper— 
the day that she owed, I put in a call for her home for two 
reasons. One, to check up on her well-being, and also to 
discuss if she -was in good health at the time that she still 
owed the paper the day. 

She was not there and Mr. Moser, who put the call in 
for me, said that he had left word for her to call. Well, 
she did call back. Mr. Moser answered the ’phone and I 
asked him to stay on the line. 
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So, then I went on discussing with Miss Marranzano the 
accident, and I was assured that she was all right. I 
believe she asked me if I wanted her to come in that eve¬ 
ning, and I said, “No, I can’t use you this evening, but it 
is understood that you will owe the paper this day?” and 
she said, “Yes, I understand that.” 

This was on the Saturday evening of the accident. 

So, I did not have an occasion to need Miss Marran¬ 
zano ’s service before election night, and since that is 

295 a full night—I might point out, if I may, that this 
election night would not be what we call a premium 

night, or a premium day, and that is a time that a reporter 
would naturally get time and a half in case she worked it. 
We do have those days; they are specific days of legal 
holidays, and in my dealings with reporters, I have never 
required them to make up a day that they owed me, on a 
premium day, because it wrould not be fair, and it would 
be beyond the contract. 

Q. In other w’ords, election day is not a legal holiday? 
A. It is not a legal holiday in the District of Columbia and 
it is not recognized as such, and it is not a premium day 
under our contract. 

Q. Mr. Tankerslev, referring back to the day of the 
discharge, did Mr. Waters talk with you about the day 
upon wiiich he had excused Miss Marranzano because of 
the accident—did he talk to you about that any time be¬ 
tween the time your note was delivered and the early 
morning of the election day, and the time that you dis¬ 
charged her? A. He did not. 

Q. In your direct testimony, Mr. Tankersley, you referred 
to the contract permitting agreements with employees for 
their betterment. Were you referring to Paragraph 

296 (h), Page 4, of that contract? A. Yes, that is 
correct. 

Q. Mr. Tankersley, what was the demeanor, or manner, 
of Miss Marranzano at the time you talked to her about 
working election night? A. Well, the best I can describe 
it, it was rather belligerant and contemptuous. 
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Q. Have you testified to all of the words that she spoke 
all of that time? A. To the best of my memory, sir. 

Q. Is your recollection exhausted on that point? A. I 
feel that I heard pretty near everything she said. The 
entire incident did not take very long. 

Q. Did she at any time say, “Yes, I will work election 
night”? A. I never heard her say that, and do not believe 
that she did. 

Q. Did she ever at any time say that she was concerned 
about getting paid if she worked election night? A. No, 
sir. Not to me. 

#•***••*•* 

Cross-Examination 

*•#•**•#•* 

Q. Mr. Tankersley, at the time this switch in days was 
arranged between you and Mrs. Marranzano, were 

297 you aware of the existence of the Guild contract? 

• •#••••••• 

A. Well, the best of my answer is that I did not think 
about it one way or the other. I was continuing the policy 
that I had been working under for past years. That is, 
in dealing with the staff. If that answers your question. 
Q. I want to read you from Page 32 of your deposition. 
You remember giving that deposition? A. Yes. 

Q. You stated there, at one point when the question was 
asked you whether Mrs. Marranzano—this is discussing 
the conversation that you had with her when you fired her. 
A. Yes. 

Q. And you refer to the contract in your answer, and 
you say, “because, under the contract, if it says a person 
is ill on his scheduled day, he does not have to make 

298 that day up.” 

Then, the question was, “The contract is explicit 
on that point, isn’t it?” 

And your answer was, “Well, I am not a lawyer myself, 
but I have always operated under the contract, if a person 
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is ill on their scheduled day, they do not have to make it 
up. I have always conducted the city desk on that line.” 

The question then was, “The contract does control the 
relations between management and employees, does it not?” 

And the answer was, “Yes, outside of deals or agree¬ 
ments between individuals that are not in violation of the 
contract.” A. That is correct. 

Q. So, then, I think it is fair to say you were very much 
aware of the contract? A. I was aware there was that 
policy. 

• * # • • • • • • i • 

300 Q. Now, I want to get to this question of switching 
days. Was it common to permit a reporter to take 

off a regular working day upon his agreement to make it 
up sometime later? A. Yes, if it was his idea. It was for 
his benefit. 

Q. Whenever you were in a position to allow it, you 
would allow it? A. That is right. 

Q. So, for example, let’s say a fellow was supposed to 
work on Monday through Friday, and he comes up to you 
a few days before and he says, “Tank, do you mind if I 
have off Monday? I have to go visit my Aunt, and I will 
come in Saturday and make it up,” and you consult your 
schedule and, if it is 0. K., you say, “Fine”? A. That 
is correct. I might point out that quite often I 

301 would say, “Well, I don’t need you this Saturday. 
We will let today stand, and you make it up when 

you are requested to.” 

Q. Then when you request him to make it up, then he 
has to make it up? A. That is right. ; 

Q. Let’s follow that example one step further: Let’s 
say this reporter was given a Monday off to visit his Aunt, 
and that you instructed him to report the following Satur¬ 
day, which was his regular day off, to come in and make 
it up. 

Now, I take it if, by chance, on that Monday that he 
was going up to his Aunt’s for his own convenience, he 
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became ill and couldn’t go, that would not mean he would 
not have to work the following Saturday? A. It would 
not mean it. It would mean he would have to work the 
following Saturday. 

Q. He would still have to work the following Saturday. 
There would be no excuse? A. That is right. 

Q. In other words, once you give him off Monday, that 
is his day off? A. That is right. 

Q. And Saturday becomes his day on? A. That is 
correct. 

#•#•*****• 

303 Q. She agreed with you on the day that you ar¬ 
ranged the switch in days, according to your testi¬ 
mony and her’s, that if she became ill on the day that she 
was instructed to come in and make up the day, that you 
had allowed her off, that she would nevertheless still owe 

the dav? A. That is correct. 

* 

Q. And would be subject to your future order? A. That 
is correct. 

Q. And it was on the basis of that agreement, I 

304 take it, that you believed on this day that you called 
her up to your desk on this October 27; it was on 

the basis of that specific agreement that you had with her 
that you felt she owed that day to the paper? A. Well, it 
was mv understanding when I called her up, but when I 
asked her that particular day, the only thing I was inter¬ 
ested in was whether she was going to work that day, 
whether she got paid or not. That didn’t come into the 
conversation. 

Q. I realize that, and I don’t want to go into that. We 
will go into that in just a moment, and maybe I didn’t 
make myself clear. 

The basis upon which you felt in your heart that when 
you asked her to come in to work on election day, the basis 
upon which you believed that she owed the day was that 
she had specifically agreed to do it? A. That is right. 
I stated in my note “the day that she owed the paper.” 



117 


Q. And that is why she owed the paper, is because she 
agreed to it? A. That is right. 

Q. I take it if you had never mentioned this thing to her 
at all, let’s say she just came up and said, “Tank, can I 
have Tuesday off?” and you said, “Yes; come in on 
305 Saturday.” Supposing you didn’t say a word. X 
take it then, if she had been sick and George Waters 
had excused her, that would have been that? A. Yes, 
under that circumstance it would have. But in this specific 
—there was reason that you won’t let me explain for this 
specific understanding. ! 

Q. I understand. My question was simply that, if there 
had been no discussion at all—I realize there was a reason 
for the discussion, but—if there had been none, I say; on 
the basis of your testimony, then that would have been 
that? A. It is a little unfair to me and the paper, and for 
my position at that time, to say that there wouldn’t have 
been further discussion, because there had been previous 
things not only pertaining to Miss Marranzano, but to 
others, and those things had been worked out and agreed to. 

Q. Now, you thought it was your opinion that this 
private, side agreement which you had with Mrs. Marran¬ 
zano didn’t violate the contract in any way? A. It defi¬ 
nitely did not. 

Q. I take it if you believed it had violated the contract, 
you wouldn’t have entered into it? A. I would not have. 

* • # • • • • * • • 


312 Q. Now, on October 27, which was the day that 
Miss Marranzano was discharged by you, when you 
sent her through Gus Miller, the city editor, this note which 
said approximately, according to your testimony, “Tell 
Tina to come to work on election day to make up the day she 
owes the paper,”—that is about it, roughly? A. That is 
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with Mr. Waters on this Sunday following the day she 
had been injured? A. I did not. 

Q. You did not? A. No. 

Q. And you didn’t know that in that conversation she 
had told him that she owed you a day’s work and had 
offered to come in the next day to make it up? A. No, I 
did not. * * * 

##*##•**•• 

315 Q. In addition to informing her she had to work, 
you also made it clear it was to make up for a day 
she owed the paper? A. That is right. 

• •*••••••• 

317 Q. You also testified that at that time you did not 
realize as she came over, when you called her over to 

your desk that day, you didn’t realize that assistant city 
editor George Waters had told her that she didn’t owe the 
paper a day’s work? A. I did not realize it. Mr. Waters 
had not mentioned it to me that day, or any day previously. 
Neither had Miss Marranzano. 

Q. He had completely omitted to tell you that fact? A. 
That is absolutely correct. 

Q. He also omitted to tell you, I take it, that when she 
told him that she owed the paper a day’s work, that he also 
omitted to tell you that she asked to come in the next day 
on Monday to make it up. He didn’t tell you that either? 
A. He did not, and I could understand whv he would tell 
her not to come in, because Mr. Waters did not sched- 

318 ule it. This scheduling, if I may add to it, is a 
definite something that is controlled by me, it had 

to be, so that the entire 24 hours would be sufficiently 
manned; that no particular portion would be over-manned 
and no other portion would be under-staffed. Mr. Waters 
knew this so well that on a Sunday, when Miss Marranzano 
wanted to get off early to go to New York for her conveni¬ 
ence, he had her call me at my home, and interrupt my 
dinner, to ask my permission to have this extra time off. 
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Mr. Spelman. Let me ask that that last answer be 
stricken as not responsive, for the sake of the record. 

The Court. It may remain. 

By Mr. Spelman: 

Q. He also failed to tell you, referring to Mr. Waters, 
and you also did not know because he had forgotten to tell 
you, the day on which you called Miss Marranzano over, 
that he had said to her when she said “I owe Tank the day; 
I would like to come in and make it up,”—did he forget 
to tell you that he said to her, “Forget it. You don’t have 
to make up a day you are sick. If the issue comes up, I 
will straighten it out with Tankersley”? He forgot to tell 
you that too? A. I can’t exactly answer that question. You 
are saying “Did he forget?” The only thing I can say, sir, 
is that he never mentioned it to me. It wasn’t a ques- 
319 tion of forgetting. 

***•##*• • 

Q. When she approached your desk that day pursuant 
to your call, you didn’t realize all this interchange that 
had taken place between her and George Waters on the day 
he was sitting at the desk as city editor? A. That is cor¬ 
rect. But at that time I was not concerned about the day 
that she owed me or the note. The question at that time 
was did she realize or understand or had she been informed 
that she was to work that evening. 

• • # * * * * • • ; • 

321 Q. On October 27, 1948, when you called Mrs. 

Marranzano over to your desk for the conversation 
which ended in her discharge, did you know at that time 
of the conversation that had taken place between her and 
George Waters on a day when he was sitting at the desk 
as city editor in charge of the desk, in which conversation 
she had advised Mr. Waters that she owed you the day and 
wanted to make it up and he had told her, “Forget it. You 
don’t have to make up a day you are sick. If the issue 
comes up, I will settle it with Tankersley.” 
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Were you aware of that? A. No. I had never been told 
of it and was not aware of this conversation. 

Q. I think it would be fair to say, in fairness to you, that 
if all these facts had been known to you when this 

322 business arose, there might have been some different 
handling of the problem. A. If Mr. Waters had— 

shall I answer this? 

Q. Yes, please. A. If Mr. Waters had come to me at any 
time between the telephone conversation with Miss Marran- 
zano, or his conversation with Miss Marranzano after that 
telephone conversation, or if Miss Marranzano had, we 
would all have had an opportunity then to discuss it and 
reach some agreement. Mr. Waters was not aware, from 
me—I had not informed Mr. Waters and it was not my 
practice to inform Mr. Waters, and it was not necessary, 
of any agreement with particular reporters. It was not a 
part of his duties. 

Q. From the time of this Sunday on which this conversa¬ 
tion between Marranzano and Waters, that I have just 

described, took place-from that day until the morning 

that you gave Miss Marranzano this note, your testimony 
is you never had any conversation with her at all 

323 about owing the day? A. In answer to that, sir, the 
only thing I can say is that this conversation that 

you mentioned took place— 

Q. That is right. A. I am not answering this as if I 
knew definitely that a conversation took place. 

Q. I understand. A. As I repeated what it was before, 
I had no conversation with Mr. Waters pertaining to Miss 
Marranzano, after his officially reporting to me that she 
did not come to work that day because of an accident and 
he had told her that she did not have to come to work that 
day because of the accident. 

Q. There were some things, however, that you did know 
when she approached your desk that day. You did know, 
did you not, that she was under the impression that she did 
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not owe the paper a day’s work? A. Well, I can’t say that 
she was under the impression; that she was disputing. I 
knew that she was disputing it right at that moment with 
Mr. Miller. But, as I also said then, I did not discuss the 
day with her, and did not want to enter into it. That was 
something entirely different from anything to be discussed 
before the city desk. 

Q. My question was, you did know when she approached 
your desk that she was under the impression that 

324 she did not owe the paper and did not have to make 
up the day’s work? A. I can’t say she was Under 

the impression. 

* * * # • * • « • i • 

Q. Did you know, to use your words, why she was dis¬ 
puting this call to w r ork to make up a day on election day? 
A. No, I did not. 

Q. But you knew she was disputing it? A. I knew she 
had expressed some dissatisfaction to Mr. Miller. 

Q. You also knev T , didn’t you, as she approached your 
desk that day, that she wanted to take the matter 

325 up with the Guild ? A. I know that she told me that 
right then. I knew it then, that she was going to 

take a matter up with the Guild whether she was going to 
work that night. That was her answer. 

* * « * • • • * * i * 

329 Q. Now, knowing, as you said you did, that there 
was some question in her mind, some dispute, she 
was under the impression she didn’t owe the day—knowing 
those facts, Mr. Tankersley, when you opened the con¬ 
versation with her, why didn’t you simply inquire into the 
basis upon which she felt this way? A. Well, there wasn’t 
the time and place, to discuss it. The only thing I wanted 
to know* at that moment was wrhether she was going to work 
Tuesday night so I could go along with my work and she 
could get along with her’s. Any other discussion would 
be taken away from the city desk man. I am not actually 
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involved in things that time counts. She had just returned 
from a story and she had to get along with that. 

Q. Don’t you think if you had simply put the question to 
her, “Tina, why do you believe—why are you under the 
impression or why are you disputing the fact that you 
owe me the day?” Don’t you think that that might have 
elicited the information that you testified a moment ago 
that you did not know anything about at the time 

330 she came to her desk, namely, this information about 
George Waters? A. I don’t doubt that that would 

have brought out a lot of things, a lot of words. I don’t 
know about this particular information, because I am 
learning that from you, but that was not the time nor place 
to go into a lengthy discussion such as that would have 
brought on. There was only one point at that time, “Tina, 
are you going to work election night?” 

Q. However, you did not ask her to explain the basis 
on which— A. No, indeed. All I wanted to know was 
whether she was going to work. 
*••••••••• 

331 Q. So that all that took place between you and 
Tina, then, was a short, rapid interchange? A. 

That is correct. 

• •••*••••• 

332 Q. In your conversation with Mrs. Marranzano, 
it has been your testimony that she said that she 

wanted to take the matter up with the Guild. I think I 
am quoting you correctly on that—and please stop me if 
I am not—and you said, in effect, “This is not a matter 
that the Guild has anything to do with”? A. That is 
correct. In so many words. 

**•••••••• 

333 Q. Now, when Tina Marranzano said to you, Mr. 
Tankersley “I want to take this matter up with the 

Guild,” did you say to her, “Well, it is 4 o’clock in the 
afternoon; I’ll tell you what. You take it up with the 
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Guild and I want your answer the first thing tomorrow 
morning.’’ Did you say that? A. No, I did not because, 
as I stated to her—she didn’t say, “I want to discuss this 
matter with you, and maybe take it up with the Guild.” 
She did not say that. She said, “No, I am not working, 
and I am taking it up with the Guild.” 

Q. She said with you, did she not, on the basis of your 
own testimony both here and in the deposition, that she 
said she wanted to take it up with the Guild? A. Where 
do you have that, sir? 

Q. Well, go back to what we were reading a minute ago. 
There are several places in this deposition. A. I am not 
denying that, sir. She certainly said that she was 
334 going to take it up with the Guild, and I am very 
explicit to the best of my memory, that she was going 
to take it up. Not that “I want to take it up with the 
Guild.” The first answer to my first question that evening 
or that afternoon, her answer was, “No, and I am taking 
it up with the Guild.” 

# • * • • * * • * * 


Q. Your answer to my question, Mr. Tankerslev, was 
that you did not say to her, “I will give you until tomorrow 
morning”? A. No, indeed I did not. 

Q. Did you say—this was 4 o’clock—Did you say to her, 
“Mr. Flytlie is sitting six feet avray, Tina. He is your 
Guild representative. I will give you a half hour”? A. No. 

Q. Did you say, “I will give you five minutes to discuss 
it”? A. No, I did not. 




* • « • 



340 Q. Mr. Tankersley, on cross you testified accord¬ 
ing to the last discussion you had with Miss Marran- 
zano, vou understood that she understood she was to make 
up for the day of the accident. Do you recall that testi¬ 
mony? A. Yes, sir. 

Q. When was that last discussion? A. It was the Satur¬ 
day, late Saturday afternoon or early evening of the day 



124 


of her accident, the day that she was supposed to pay back 
the borrowed day. 

Q. Was that a telephone conversation? A. Yes, it was. 

Q. Will you state the substance of that conversation with 
her? A. Well, we discussed the accident and her well¬ 
being, and then I said in effect, “I wasn’t psychic 

341 but vrhen we discussed this borrowing of days, cer¬ 
tainly it was ironical that something always happens, 

and, as you see, something did happen; you couldn’t help 
it, I couldn’t help it, the paper couldn’t help it; so it is 
understood that you still ow r e the paper the day?” and 
she said, “Yes, Tank, I understand that.” 

Q. Is that the conversation that Mr. Earl Moser listened 
in on? A. That is correct. 

Q. Mr. Tankersley, you also testified on cross that if 
you had known about the exchange of conversation between 
Mr. George Waters and Mrs. Marranzano respecting the 
making up of the day, that the situation may have been 
handled differently; is that a correct statement of your 
testimony? A. Yes. If I had known about it any time 
between—after the accident and after the conversation that 
had been reported that Miss Marranzano had with Mr. 
Waters, I vrould not have left that note. I would just have 
left it calling attention that she was to work Tuesday, 
election night, period, and then the schedule Tvould have 
indicated that it would have been held within five days of 
that work-week. I wouldn’t have gone to the trouble of 
bringing it out in a note. 

Q. If you had known about the exchange of conversation 
that I referred to, would you have still asked her to 

342 work on November 2? A. I would have. 

Q. And why is that? A. Because of her pres¬ 
ence or the presence of the reporter that she represented 
was necessary, was needed for the proper coverage of elec¬ 
tion night. 

Q. Did Mr. Waters have authority to let her off on the 
day that she had her accident on Saturday? A. As far 
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as authority to tell her she did not have to come in in her 
condition, that is, after being in an accident—minor or 
not—he did. 

Q. Did you agree with what he did in this case? A. 
I did. S 

Q. Did he have authority to go beyond that and tell her 
that she did not need to work on any other day under an 
agreement with you? A He definitely did not. 

Q. You were asked on cross about the tone of your voice 
during the conversation. What was the tone of voice of 
Miss Marranzano during the discharge conversation? A. 
Well, Tina’s voice is kind of like mine. In the city room it 
is ordinarily loud, and it was loud enough that everyone 
in the city room could hear it. I don’t know that it was any 
louder than necessary under the circumstances. 

343 Q. Mr. Tankersley, did Miss Marranzano ask you 
for the right to take the matter up with the Guild? 
A. No, she did not. 

Q. What did she say? A. She said, in answer to my 
question if she was squared away on working Tuesday, 
election night, she says, “No, and I am taking it up with 
the Guild.” 

I did not interpret that as being a request for taking 
it up with the Guild. 

Q. I believe you said also on cross that that was a 
matter which you felt was not a matter to be taken up with 
the Guild? A. That is correct. 

Q. And what was it that you felt was not a matter to 
take up with the Guild? A. The right of management to 
assign a person to work a specific night or day, or specific 
days per week. We did not have any agreement with the 
Guild as to when a man or woman should work or not 
work as long as it was 40 hours in a seven-day period. 
• • # * # • * * « • 
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345 John Earl Moser 

was called as a witness on behalf of the defendant, and 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 

• • # • • • • • * • • 

Q. Mr. Moser, would you state your name and address, 
please? A. John Earl Moser. * * • 

Q. Mr. Moser, where do you work? A. Times-Herald. 
Q. In what capacity? A. I don’t have a title. I perform 
the duties of an assistant city editor at night from One 
a. m. until Nine a. m. 

Q. How long have you worked with the Times-Herald? 
A. Since January 14, 1935. 

Q. I take it you were employed there, then, on October 
27, 1948? A. That is right. 

346 Q. And November 2, 1948? A. That is correct. 
Q. Do you know Tina Marranzano, Mr. Moser? 

A. Yes, I do. 

Q. Was she a fellow employee of yours in October or 
November, 1948, at the Times-Herald? A. She was. 

Q. Do you know Mr. Oarvin Tankersley? A. Yes, sir. 
Q. And was he employed at the Times-Herald at the 
time? A. That is right. 

Q. What was his capacity? A. Executive City Editor. 
Q. And did you work under his general supervision and 
direction? A. Yes, sir. 

Q. And do you recall the day that Miss Marranzano was 
discharged by Mr. Tankersley? A. Yes. 

Q. Were you present in the room at the time? A. I was. 

*•#***#•** 

347 Q. That is directly to the right of Mr. Tank¬ 
ersley ’s place? A. That is right. 

Q. Now Mr. Moser, limiting yourself to the conversation 
which you yourself heard, will you tell the Court the cir- 
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cumstances of that discharge in your own words? A. 
There was a dispute about Miss Marranzano paying back 
her day off, as I recall, and—do you mean to tell the whole 
thing, and all? i 

Q. Yes, just tell the Court what happened on that day. 
A. And the circumstances and background? 

Q. Not the background. Just the day that Miss Marran¬ 
zano w r as discharged, tell the Court what you heard and 
saw. A. Well, there was considerable dispute. I didn’t 
hear it all, and attempted not to because I saw there was 
high words going on. However, it was over whether or not 
she was going to make up this day on election day. 

Q. What did Mr. Tankersley do first? What did 
348 he say first? A. He said that he wanted her to 
work on election day. 

Q. And where was she standing at the time that he said 
that? A. To his left. 

Q. And then what, if anything, did Mrs. Marranzano 
say? A. Well, she said a great deal, of which I didn’t 
catch it all, but she did say, “I do not think I have to work 
that day, and I am going to take this up with the Guild.” 

Q. And is that the sum and substance of the total con¬ 
versation as you heard it? A. No. Mr. Tankersley re¬ 
plied, “Well, I have something else you can take up with 
the Guild. Get your things and get out.” 

Q. What was the demeanor or manner of Mrs. Marran¬ 
zano during this conversation? A. She was highly excited 
and rather indignant. 

Q. And how was that expressed by what she said or did? 
A. Well, she just was excited in her language. I don’t 
recall any specific words that she used. I know that she 
■was objecting very much and Mr. Tankersley, in turn, was 
insisting very much over this point. 

Q. What was the tone of her voice? A. Simply 
excited. 


Q. Now, Mr. Moser, did you hear any further or 
additional conversation between Mrs. Marranzano 




and Mr. Tankersley respecting this matter? A. At that 
time? 

Q. At that time or any other time. A. Not at that time. 
I did hear a telephone conversation between them, largely 
the same conversation. 

Q. When was that, Mr. Moser, approximately? Was it 
before the discharge or after? A. It was before, as 
I recall it. 

Q. And what was the substance of that conversation? 
A. Very much the same. 

Q. Do you recall whether in that conversation the matter 
of her owing a day was discussed between Miss Marranzano 
and Mr. Tankersley? A. I believe it was; yes. 

Q. What was said with respect to that? A. Well, Mr. 
Tankersley insisted that she owed the day and must 
repay it. 

Q. Was anything said in this conversation respecting 
the day of the accident? A. I can’t recall exactly. 

Q. Now, what did Miss Marranzano say with respect to 
owing the day in that conversation? A. As I re- 

350 member, she admitted she owed the day, or didn’t 
deny that she owed the day, but the controversy was 

over when it was to be paid back. 

Q. And this was before the day of the discharge? A. As 
I recall it. 

Q. Do you know whether it was after the day of the 
accident, the automobile accident in which Mrs. Marran¬ 
zano was involved? A. It was after. 

Q. It was after the day of the accident and before the 
day of discharge. Is that your testimony? A. That is 
my memory, sir. 

Cross-Examination 

351 Q. You also told me, didn’t you, Mr. Moser, in 
your conversation with me on the ’phone, that I 
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asked you, “Did you hear Tina say at any time in that 
conversation that she wasn’t going to work or wouldn’t 
come to work on election day?” and you said, “No,’' that 
you didn’t hear her say that. 

Is that correct? A. I heard her say she didn’t want 
to come. I 

Q. But your answer is that you didn’t hear her say that 
she would not work on election day? A. No. 

• • # • * * • • • • 

352 Q. When this conversation was over and she was 
fired, in this two or three minutes that it took, you 

told me, did you not, that you were speechless? That is 
your word, isn’t it? A. I was a little stunned; yes. 

Q. “Speechless” was the word you told me, wasn’t it? 
A. Well, hardly that. I probably could have spoken, but 
I was stunned by it. 

Q. Why were you so stunned? What was it about that 
conversation that stunned you? A. Because I liked both 
people and hated to see the situation evolve as it did* 

Q. Was it also perhaps because you witnessed a 12-year 
reporter being fired in about 120 seconds? Did that 

353 have any effect on your being stunned? A. No ? sir. 
I answered your question. I was stunned by the 

two people whom I liked, having this occur between them. 
A 50-year-old reporter can be fired very fast, if necessary. 

Q. Isn’t it true in that conversation that you and I 
had, that you said—I am sorry I have to bring this up, but 
I must—that you said that Mr. Tankersley was autocratic 
in his handling of the city room? A. I do not recall 
saying that. 

• • * * * • • * • • 


355 Q. And just to make sure I am correct, you-—as 
you started out saying—in the conversation in which 
she was fired, you heard Tina Marranzano say, “I am 
not sure what I am entitled to and I am going to the Guild”? 
A. She said, “I don’t think I have to work, and I am going 
to take this up with the Guild.” 
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Q. You also testified that she said, “I am not sure I 
am entitled to it”? A. I think she said something of 
that sort. 

Redirect Examination 

Q. Mr. Moser, referring to this telephone conversation 
which you say might have occurred on Saturday 

356 night, did you hear Mrs. Marranzano say that she 
owed the day, the paper a day? A. Yes. 

• •#••••••• 

Recross-Examination 

• *##•#**•• 

Q. Mr. Moser, in this conversation when she was dis¬ 
charged, you were aware, I take it, from what you did hear 
that he was asking Miss Maranzano to come to work 

357 on election day? A. That was my understanding 
of it; yes, sir. 

360 Opinion 

The Court (McLaughlin, J.): This is the second time 
that this action has been before this Court for de¬ 
termination. 

In the first trial, or at least in the first appearance of it 

before this Court, one of the Judges of this Court entered 

a judgment granting the defendant’s motion to dismiss 

the complaint, and the plaintiff appealed. 

On appeal the Circuit Court of Appeals reversed the 

lower Court, and at the outset the Court will say that it is 

obvious and clear to all that this Court is bound bv the 

•> 

ruling announced by the Circuit Court of Appeals. 

In the opinion of the Circuit Court of Appeals in this 
case, Marranzano vs. Riggs National Bank of Washington, 
D. C., 87 U. S. Appeals D. C. 195, at page 196, the Court 
stated: 
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“Tina Marranzano sued the Washington Times-Herald 
to recover damages for alleged wrongful discharge from 
its editorial department where she had been employed for 
some eleven years. Her theory was that she had been 
dismissed in violation of a collective bargaining contract 
between the newspaper and the union of which she was 
a member.” 

i 

361 The Court further stated: 

“According to the agreement, it was made between 
Eleanor Patterson, the Publisher, and the union ‘for itself 
and on behalf of all employees in the editorial department 
of the publisher.’ It was made, therefore, on behalf of the 
appellant and directly for her benefit, its object being to 
define and protect her rights in regard to job security, 
salary, working hours and conditions, as well as in other 
respects. Each employee was directly interested in and 
affected by the contractual obligations of the employer.” 

“We hold that an individual employee may sue for 
damages suffered through the employer’s violation of this 
collective bargaining agreement.” 

Those last words in the Court’s opinion dispose of the 
question of whether or not the plaintiff may sue. 

Going further, the Court in its opinion states: 

“In order to state a cause of action it was necessary, of 
course, for the appellant to allege facts showing a breach 
of the agreement by the employer in discharging her. The 
complaint is wholly lacking in that respect. Its only aver¬ 
ment of fact concerning the discharge is that it 

362 occurred ‘without any prior notice by the defend¬ 
ants’. The appellant did not allege facts showing 

either (a) that the employer’s reason for releasing her, 
which she could have learned if she did not know what it 
was, was not ‘good and sufficient’, or (b) that she was 
entitled to notice prior to discharge, which the contract 
does not require in all cases.” 
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An amended complaint has been filed in which those 
allegations have been set forth. 

Further, the Court stated in its opinion: 

“Moreover, although the appellant pleaded the terms of 
the contract which require the employer, in some instances, 
to grant severance pay, she did not plead she was entitled 
to it or that she had not received it.” 

That deficiency to which the Court refers has been cor¬ 
rected in the amended complaint. 

Going to the conclusion, the Court states: 

“The ends of justice would be better served in this case, 
we think, by remanding it so that appellant may be afforded 
an opportunity to amend her complaint. If she does not 
do so, the motion to dismiss should again be granted.” 

363 This case has proceeded through the processes of 
motions and comes before the Court and the case 
has been tried under the evidence adduced in the action. 

At the outset the Court might discuss briefly the ques¬ 
tions that confront the Court at the threshold, namely, 
plaintiff’s right to sue the defendant the Riggs National 
Bank, as collector, and the question as to whether in these 
circumstances the contract is one in which a right of action 
survives the death of the individual party to the contract, 
namely, the employer Eleanor Patterson. 

The defendant has cited Berry and Whitmore Co. vs. 
Dante, 43 Appeals D. C. 110 (1915), as authority for its 
contention that the defendant as collector appointed by the 
Court cannot be sued on any contract made bv the deceased 
Eleanor Patterson unless the person suing is a creditor of 
the deceased. 

The Court of Appeals in holding as it did, that no action 
can be maintained against the collector to recover a debt 
due by the deceased, was construing the provisions of the 
D. C. Code, 1901 Edition. 

The parallel references, or the present and current refer¬ 
ences to these sections are now set out in Title 20 of the 
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I). C. Code, the 1951 Edition, under Sections 403, -4 and 
-5, and it is to be noted that Section 403 was amended 

364 in 1920, so that under its terms a collector may, if 
authorized by the Court, take possession of, hold, 

manage, conserve and control all real estate affected by 
the will or wills in dispute, and be liable to an action by any 
creditor of the deceased. 

Section 116 of Title 20, to which reference was made in 
the course of the argument, empowers the Court to author¬ 
ize any fiduciary to continue the business of a decedent 
for a limited period and provides that any debts contracted 
or obligations incurred by the fiduciary in so continuing 
the business shall be deemed an expense of the admin¬ 
istration. 

Those observations, taken in conjunction with the opin¬ 
ion of the Court in this action on appeal from the first 
judgment of dismissal, satisfy the Court that as a matter 
of law the plaintiff may maintain this action. 

So that we come down to the question as to the right of 
the plaintiff to recover in its action based upon the con¬ 
tract to which reference has been made in the opinion of the 
Circuit Court of Appeals. 

The facts must be considered in order to determine the 
plaintiff’s rights under the contract, and the contract must 
be likewise considered in relation to the facts, and the two 
must be considered together. 

The fact in this action is that plaintiff, an em- 

365 ployee of the defendant, the Times-Herald, or of 
the predecessor of the defendant Mrs. Patterson, 

had been so employed for a number of years. On Oc¬ 
tober 10, 1948, the plaintiff asked the executive city 
editor, Mr. Tankerslev, for permission to switch her regu¬ 
lar work day, which was the following Tuesday, October 
12, 1948—to switch said work day to Saturday, October 
16, so that she could take Tuesday, October 12, off from 
work, her reason for taking it off being one for her own 
convenience. Mr. Tankersley told the plaintiff that it 
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was important that she work but, in the course of the dis¬ 
cussion, plaintiff promised to make up the day later, and 
in the conversation Mr. Tankersley pointed out that the 
day was being taken off for plaintiff’s convenience and 
that plaintiff was to make it up on a day to be named by 
Mr. Tankersley, a day thereafter when she was well. 

On Saturday, October 16, plaintiff started to work, left 
her home with the intention of working, and proceeded 
a certain part of the way to work but was involved in an 
automobile accident and received some character of injury 
or was somewhat disabled. Plaintiff had another person, 
a little boy, telephone the Times-Herald office advising 
her office of the accident, whereupon plaintiff went to her 
home. At her home the plaintiff called an official of 
366 the Times-Herald, Mr. George Waters, assistant city 

editor, to report personally the reason for her ab¬ 
sence, and did so report. At that time Mr. George Waters 
was in charge of the office as the ranking individual in 
point of authority, and discussed the matter with plaintiff 
in that capacity. 

Mr. Waters told plaintiff in response to plaintiff’s sug¬ 
gestion that she might manage to come to the office despite 
the injury, “You are sick and don’t have to make up the 
time taken off.” And the plaintiff thereupon did not come 
to the office or did not work on that day. 

On the night of the day of the accident, the night follow¬ 
ing the accident, Mr. Tankersley had a telephone conversa¬ 
tion with plaintiff, and Mr. Tankersley stated that the 
plaintiff was to make up the day that she had taken off, and 
the plaintiff said yes, that she so understood. 

Thereafter Mr. Tankersley made up his schedule of work 
for election day, which was sometime in the future, and in 
that schedule it appeared that plaintiff was to work on 
election day—election day being on a Tuesday which would 
have been plaintiff’s time off in the absence of any other 
arrangement. 
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On October 27 Mr. Tankersley told Mr. Gus Miller, an 
assistant city editor, by note, to in turn inform the plain¬ 
tiff that she was to work on election day. At that 

367 time the plaintiff had not told Mr. Waters of her 
telephone agreement with Mr. Tankersley on Satur¬ 
day night, October 16, that she would make up the day off. 

Mr. Tankersley’s note to Mr. Miller was put in plaintiff’s 
typewriter on the morning of October 27, and plaintiff 
found the note in her typewriter on that morning. 

Upon finding the note, plaintiff took the matter up with 
William Flythe, who was the newspaper guild representa¬ 
tive for the Times-Herald, and a member of the guild 
committee. Mr. Flythe testified that in a conversation with 
plaintiff concerning the aforementioned note he stated, in 
answer to plaintiff’s question as to whether she had to 
make up the time taken off because of the accident that 
he didn’t think so, but that his conversation was inter¬ 
rupted at that point when Mr. Miller took the note away 
from him. Mr. Flythe testified that he didn’t think plain¬ 
tiff had told him of her agreement with Mr. Tankersley, 
after the accident and her injury, that she would repay 
the day she had taken off because of the accident and 
injury. Mr. Flythe stated that it was the policy of the 
paper that an employee should not have to make up a day 
off for sickness, and to require an employee to do so 
w'ould run counter to the paper’s practice. 

That, in essence, sums up the pertinent situation up 

368 to and at the time the incident which is the main 


incident of this action, namely, the conversation be¬ 
tween plaintiff and Mr. Tankersley, executive city editor. 

In the afternoon, after the above incidents that occur¬ 
red, Mr. Tankersley asked the plaintiff if Mr. Gus Miller 
had told her that she was to work on election day, and 
there are two versions so far as the plaintiff and Mr. 
Tankersley are concerned, as to what transpired in that 


conversation. 
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Mr. Tankersley’s version is that he asked the plaintiff, 
“Are you going to work?” and the plaintiff replied, “No, 

1 am going to take it up with the guild.” 

The plaintiff’s version is that Mr. Tankersley said, 
“Did Miller tell you that you are to work on election 
day?” and the plaintiff answered, “Yes, I will work for 
you but I will take it up with the guild.” 

So we must have recourse to testimony of other wit¬ 
nesses, and the recourse to that testimony causes the Court 
to conclude that the evidence of witnesses other than those 
two referred to, principals to the conversation, does not 
support the claim that the plaintiff definitely and un¬ 
equivocally stated that she would not work. 

The Court concludes from the testimony of the other 
witnesses that the effect of the conversation between 
369 the plaintiff and Mr. Tankersley was that there was 
a statement on the part of the plaintiff, with re¬ 
spect to the question as to whether she would work, that 
it was a question which she should and would take up 
with the guild. 

The question arises under all of these circumstances 
as to whether the discharge of the plaintiff was one which 
occurred under circumstances which result in the creation 
of a right on the part of the plaintiff to recover damages 
from the defendant under the contract in question, Exhibit 

2 in this action. The first question arises as to whether 
the agreement or the statement by the plaintiff to the 
representative of the defendant, Mr. Tankersley, that she 
would make up the day, constituted or gave cause to arise 
an obligation on the part of the plaintiff unqualifiedly to 
make up the day. 

The record in the Court’s opinion justifies the Court 
in finding that it was the policy of the defendant that 
days should not be made up which were taken off if the 
day which was to have been made up was a day upon which 
an employee was sick. It was the policy of the Company, 
first, that an employee need not work if sick, and the 
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Court also concludes that if, as in this instance, an em¬ 
ployee was to work, by his or her own statement, on a 
certain day and became sick on that day, that that 

370 day is the same as any other day upon which the 
employee would normally work, and the employee 

would not be required to work on that day. 

The next question arises as to whether, as in this in¬ 
stance it is shown, the employee at the close of the day 
on which an employee was sick, and on which day she 
otherwise would have worked to make up the day which 
she had taken off—if at that time the employee stated 
to her superior, in this instance Mr. Tankersley, that she 
would make up that day, whether under the contract and 
in the whole legal situation, plaintiff was under an obliga¬ 
tion to make up that day, so that any refusal to make up 
that dav would constitute disobedience and willful dis- 
obedience on the part of the plaintiff. 

Paragraph H, captioned Individual Bargaining, of 
Article III of the contract which is captioned Minimum 
Salary, is a paragraph the effect of which provides that 
an employee may bargain individually with a publisher 
for wages or conditions better than the minimum stand¬ 
ards—which the Court feels certainly is included in the 
requirement to work on a certain day—and that such an 
agreement may be made in the event that the contract 
results in a betterment of those conditions on the part of 
the employee, but that no such contract may be entered 
into which would result in a lessening of what such 

371 employee would receive under the contract. 

So that in this case we have, in addition to the 
general policy, a situation in which it appears to the 
Court that the defendant is relying upon an understand¬ 
ing or agreement between the employer’s representative 
and the employee by which the employee agrees to take 
less, in effect, than the contract itself would otherwise 
have entitled the employee to receive, which would be 
in the Court’s opinion not sustainable and would con¬ 
stitute an invalid effort to agree to that result. 
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Now we come further to a question as to whether, under 
all the circumstances, where the relationship of employer 
and employee obtained, the conduct of the plaintiff in 
the conversation with Mr. Tankersley, her employer’s 
representative, on the afternoon of October 27, constitutes 
willful neglect of duty or gross misconduct. If it does, 
then the plaintiff may not recover under provisions of 
Paragraph G of Article VI. 

The Court in making this determination must consider 
the background which is outlined, the factual background, 
and the Court does and has so considered the background, 
and the Court concludes from a consideration of that back¬ 
ground that the conduct of the plaintiff did not con¬ 
stitute an absolute refusal on the part of the plain- 
372 tiff to work, but fairly construed, as the Court 
has endeavored to construe it, constitutes a state¬ 
ment of plaintiff’s view or position that the request made 
by her superior, Mr. Tankersley, w^as one which she felt 
she rightly had a right to take up with the guild of which 
she was a member and w’hose contract, the guild contract, 
gave her rights as stated in the Court’s opinion. 

There was some effort made on the part of the defendant 
to develop testimony to show past conduct on the part 
of the plaintiff, and to indicate the animus with which both 
of these parties may have been motivated, but the Court 
took the position then that the Court was interested in 
the circumstances in this particular case, and was not 
interested in the background, and if defendant took the 
position or contended that this constituted the last straw 
which broke the camel’s back and caused the defendant 
representative to well up and discharge the plaintiff, the 
Court could not permit that animus as a result of that 
background to be placed in evidence, or evidence of that 
fact to be placed in the record because the Court must 
consider the matter from the standpoint of the facts in 
this particular instance. 



139 


The Court is not determining this from the basis or 
from the standpoint of animus but is determining it from 
the basis of the question as to whether or not the 

373 conduct of the plaintiff constituted willful neglect 
of duty or gross misconduct. 

The Court as a matter of fact holds that the conduct 
of the plaintiff did not constitute willful neglect of duty 
or gross misconduct, and the Court further holds as a 
matter of law that the plaintiff may recover damages 
from the defendant under the contract. 

The question of damages has been argued and has been 
made the subject of brief. That is to say, the question of 
the measure of damages. 

The Court indicated during the course of the trial its 
attitude and position wdth respect to the measure of dam¬ 
ages, and while the Court is mindful of the zeal with 
which plaintiff’s counsel has presented its argument and 
is conscious of the research which plaintiff’s counsel has 
made to persuade the Court that the measure of damages 
should not be as the Court had indicated during the course 
of the trial, the liquidated damages as set forth in Para¬ 
graph C, but should be general damages as applied to 
any breach of contract, the Court still is not convinced 
and is not persuaded that the measure of damages pro¬ 
vided in Article VI, Paragraph C, does not apply. 

To put it positively, the Court is still of the opinion 
and is persuaded that the measure of damages pro- 

374 vided in Article VI, Paragraph C, does apply. 

The Court is not unmindful of the argument made 
by counsel for the plaintiff that Paragraph Gr, Section 2, 
contains a provision to the effect that if upon a conference 
a discharge is found by mutual agreement not to have 
been based on good and sufficient cause, the Time-Herald 
shall restore the discharged employee to his position with 
full pay for a period of time from discharge to date of 
reinstatement, but the Court does hold that that is based 
on the qualification that it is found by mutual agreement 
not to have been based on good and sufficient reason. 
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The Conrt is not unmindful of the contention of plain¬ 
tiff’s counsel that this is not fair; that it indicates a larger 
degree of damage where an agreement has been made 
than otherwise—that is, the mutual agreement between 
employer and employee—but this not an equity action in 
which the Court is being asked to reform the contract, as 
the Court views it. The Court is here required to con¬ 
strue the contract, to apply the facts to the contract as 
the Court finds the contract, and not to determine what 
would have been a better contract or what would have 
been a more favorable contract, but to determine what the 
contract is. 

The Court has made a determination of what it 
375 considers the contract to be, and so the Court holds 
as a matter of fact that the plaintiff has not been 
guilty of willful neglect of duty or gross misconduct, and 
finds as a fact that the discharge was not for good and 
sufficient cause under all the circumstances. 

The Court concludes, as a matter of law, that the plain¬ 
tiff is entitled to recover from the defendant for her dis¬ 
charge and that the measure of damages are those set 
forth in Article VI, Paragraph C, of the contract, cap¬ 
tioned "Washington Times-Herald—Washington News¬ 
paper Guild, Editorial Department Agreement—1948-1949, 
being designated as Plaintiff’s Exhibit 2 in this action, 
and including vacation pay provided for in Article X, Para¬ 
graph B, and pay for two weeks notice in advance of dis¬ 
charge provided in Article VI, Paragraph G(2) of said 
contract, together w T ith the costs of the action. 

Plaintiff’s counsel will prepare an order in accordance 
with the Court’s statement of findings of fact and conclu¬ 
sions of law just made and serve same on counsel for the 
defendant, and thereupon submit same to the Court for 
approval and execution if and as approved. 

The Court desires to make one further statement, and 
that is on the question of jurisdiction. 
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Objection has been made to the jurisdiction 

376 on the ground that the amount of the recovery will 
not be as much as three thousand dollars exclusive 

of interest and costs, and the Court is mindful of the 
authorities offered by defendant, that the Court is with¬ 
out jurisdiction for that reason. But the Court holds that 
it has jurisdiction, and in passing upon this question, the 
Court feels it need do no more than cite the rule as an¬ 
nounced and supported by cited authorities in the case of 
Miller-Crenshaw Co. vs. Colorado Mill and Elevator Co., 
87 Fed. 2d 457, the Eighth Circuit, at page 459, in which 
the Court stated: 

“Generally speaking, with certain exceptions not here 
material, the amount in controversy for jurisdictional 
purposes is to be determined not by the amount plaintiff 
is able to prove, but by the amount demanded in his com¬ 
plaint, if such demand is made in good faith. By good 
faith is meant that the sum demanded in the pleading is 
the real matter put in dispute, and not so clearly fictitious 
as to make it legally certain that the amount alleged was 
merely to confer jurisdiction because clearly beyond rea¬ 
sonable expectation of recovery. This is particularly true 
in an action sounding in damages.” 

And the Court cites a number of cases which are 

377 set forth at that point in the Court’s opinion. 

The Court feels that that rule is pertinent and 
applicable to the situation in this case. The Court feels 
that the complaint, alleging as it does the claim for dam¬ 
ages of an amount in excess of three thousand dollars, 
was not filed as a subterfuge for the purpose merely of 
stating a cause of action within the jurisdiction of this 
Court, but was an allegation made in good faith, and 
although the recovery will not amount to three thousand 
dollars under the Court’s determination, as stated, the 
Court still feels it has jurisdiction under the authorities 
cited. (St. Paul Mercury Indemnity Co. vs. Red Cab Co., 
303 IT. S. 283, at 288. 82 L. Ed. 845, at 848.) 

• • # • • * • • • • 
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Plaintiff's Exhibit No. 4 

Filed Mar 25 1953 
TIMES HERALD 
Published Daily and Sunday 
Washington 5, D. C. 

William C. Shelton September 30, 1948 

Business Manager 

Mr. William Pryor, Chairman 
Times-Herald Unit 
Washington Newspaper Guild 
Washington, D. C. 

Dear Mr. Pryor: 

I understand that you and the attorney for the Guild 
have attempted to see me several times; but, unfortunately, 
as you know, my time has been well taken up lately and it 
has been a hard matter for me to set specific engagements 
in advance. 

I understand from Miss Sutton that you are somewhat 
concerned about the present status of the Guild Contract 
with the Times-Herald since Mrs. Patterson’s death. As 
I have previously informed you over the telephone, there 
is no doubt whatsoever about the Guild Contract with the 
Times-Herald carrying on to its completion, because the 
Collector (Riggs Bank) is the successor and is undoubtedly 
bound by the existing contract. 

Furthermore, as the appointed agent of Riggs Bank, I 
can assure you that the operations of the Times-Herald 
are under my direct and general supervision, and the 
Guild Contract is accepted as binding upon the operation 
of the Times-Herald. 

Sincerely yours, 

William C. Shelton 

WCS :1ms 
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Plaintiff's Exhibit No. 7 

Filed Mar 25 1953 

DISTRICT COURT OP THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 

Holding Probate Court 

In re: Estate of Eleanor Patterson, Deceased. 

Administration No. 71574 

Order to Continue Business of Decedent 

Upon consideration of the petition of The Riggs National 
Bank of Washington, D. C., Collector of the Estate of 
Eleanor Patterson, deceased, filed herein on the third day 
of August, 1948, and of the affidavits in support thereof, it 
is by the Court this 3rd day of August, 1948, 

Ordered, that said The Riggs National Bank of Wash¬ 
ington, D. C., as Collector of the Estate of Eleanor Pat¬ 
terson, deceased, be and it hereby is authorized and di¬ 
rected to continued to conduct the newspaper business of 
said decedent in the City of Washington, District of Colum¬ 
bia, for a period not exceeding one year from July 24, 
1948, the date of the death of said decedent, or until such 
time prior to the expiration of said period, as the Court 

mav order discontinuance thereof. 

•> 

Edward M. Curran 
Justice 
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In the opinion of the appellee, the questions presented 
are: 

1. Whether there is sufficient evidence in the record to 
support the finding of the lower court that the discharge 
of appellee w’as without “good and sufficient cause” and 
therefore in breach of a collective bargaining agreement 
which provided that “There shall be no discharges except 
for good and sufficient cause.” 

2. Whether the lower court lacked jurisdiction where 
appellee sued for wrongful discharge in breach of con¬ 
tract, alleged in good faith $10,000 damage in loss of in¬ 
come, and proved $9,616 in such damage, but where lower 
court ultimately limited her recovery to less than $3,000 
upon an interpretation of a severance pay provision in the 
said contract as a liquidated damages clause. 

3. Assuming arguendo that, under the collective bargain¬ 
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age recovery to severance pay, whether, in measuring the 
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COUNTERSTATEMENT OF THE CASE. 

A full counterstatement of the case is necessary because 
appellant’s Statement of the Case is inaccurate. It omits 
certain crucial oral and documentary evidence and repre¬ 
sents as fact allegations rejected by the lower court. The 
facts of the case, as contained in the record and upon which 
the lower court relied, are as follow’s: 
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Appellee, Tina Marranzano, worked as a full-time re¬ 
porter on the Washington Times-Herald continuously from 
the date of her employment on November 4, 1937 to the 
date of her discharge on October 27, 1948. (J. A. 43) On 
February 5, 1948, the late Eleanor Patterson, then owner 
and publisher of the Times-Herald, entered into a collec¬ 
tive bargaining agreement with the Washington News¬ 
paper Guild, a labor union, covering all of the employees 
in the Editorial Department of the newspaper, including 
appellee. (J. A. 7, et seq., and 43) 
xYccording to its terms, the agreement was to remain 
in effect through December 31, 1949. (J. A. 26) The agree¬ 
ment provided, among other things, that “Sick leave with 
full pay shall be granted all employees in accordance with 
the present practice of the Editorial Department”. (J. A. 
19) As to the content of the said “present practice”, the 
testimony was undisputed: an employee was not required 
to make up a day lost as a result of illness; (J. A. 44, 69, 
70, 71, 73); and if an employee, having been permitted to 
take off a regular work day, became ill on the “make-up” 
day, he was not required to repay the day lost because of 
the illness; he did not, in other words, owe a day’s work 
to the newspaper. (J. A. 90, 91, 97, 98, 105) 

The contract also provided that “There shall be no dis¬ 
charges except for good and sufficient cause” (J. A. 18); 
that where the parties mutually agree that a discharge has 
been without good cause, the employee shall be reinstated 
with back pay; and that severance pay shall be paid to an 
employee “discharged for any reason other than wilful 
neglect of duty or gross misconduct.” (J. A. 17) 

On July 24, 1948, Eleanor Patterson died (J. A. 3) and 
on August 2,1948, by order of the District Court, appellant, 
Riggs National Bank, was appointed Collector of her es¬ 
tate. (J. A. 3) On the following day, appellant was author¬ 
ized and directed by the District Court to continue to con¬ 
duct the newspaper business of decedent for a period not 
exceeding one year from July 24, 1948. (J. A. 143) 
Appellant continued actively in that capacity until Febru- 
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ary 9, 1949, on which date the last will and testament of 
Eleanor Patterson was admitted to probate. The executors 
then assumed the management of the newspaper and 
appellant was relieved of its duties as Collector (J. A. 3) 

On September 30, 1948, during the period of the Col- 
lectorship, William C. Shelton, Business Manager of the 
Times-Herald, both under the late Eleanor Patterson and 
under the Collector, wrote a letter to the then chairman of 
the Times-Herald unit of the Washington Newspaper 
Guild, stating that “there is no doubt whatsoever about the 
Guild Contract with the Times-Herald carrying on to its 
completion, because the Collector (Riggs Bank) is the suc¬ 
cessor and is undoubtedly bound by the existing contract. 
Furthermore, as the appointed agent of Riggs Bank, I can 
assure you that the operations of the Times-Herald are 
under my direct and general supervision and the Gpild 
Contract is accepted as binding upon the operation of the 
Times-Herald.” (J. A. 142) 

During the period of the Collectorship, on October 27, 
1948, appellee was discharged by the executive city editor 
of the Times-Herald, Mr. Garvin Tankersley, on the as¬ 
serted ground of “contempt of authority resulting in gross 
misconduct and wilful neglect of duty.” (J. A. 5, 6) 

The facts surrounding the discharge are these: on Oc¬ 
tober 10, 1948, appellee asked Mr. Tankersley if she could 
be excused from work on Tuesday, October 12, 1948, and 
repay the day by working on Saturday, October 16, 1948. 
(J. A. 133) This “switch” in working days, common prac¬ 
tice at the Times-Herald, was granted whenever possible 
(J. A. 54, 65, 74, 75, 115) and Mr. Tankersley granted 
appellee’s request. However he conditioned his consent 
upon appellee’s agreement that, in the event she were ill 
on the “make-up” day (Saturday, October 16) she would 
still owe a day’s work to the newspaper. (J. A. 48, 54, 66, 
67, 134) Mr. Tankersley did not think at that time that 
this condition violated the sick leave clause of the collective 



4 


bargaining agreement and he stated he would not have thus 
conditioned his consent if he had thought that it did. (J. A. 
117) However he did not discuss this special arrangement 
with any representative of the Guild nor did he obtain the 
Guild’s agreement to it. (J. A. 67) 

On Saturday, October 16, the “make-up” day, appellee 
was injured in an automobile collision while being driven 
to work. (J. A. 44,134) Appellee had someone at the scene 
of the accident telephone to the Times-Herald and advise 
them of the accident. (J. A. 44, 134) Appellee then re¬ 
turned to her home and telephoned to the Times-Herald 
to report personally the reason for her absence (J. A. 44, 
134) She spoke to Mr. George Waters, the Assistant City 
Editor, who was in complete charge of the city room that 
day as the ranking individual in point of authority. (J. A. 
44, 68, 70, 134). In response to appellee’s suggestion that 
she might manage to come to the office despite the injury. 
Waters told her that since she was not well, it would not be 
necessary for her to come to work. (J. A. 69) As the 
ranking person in charge of the city room that day, Waters 
had full authority to thus excuse appellee. (J. A. 70, 112) 
That same evening, having learned from Waters that 
appellee had been excused from work because of the acci¬ 
dent, Mr. Tankerslev telephoned to appellee to inform her 
that she still owed the paper a day’s work; appellee said 
she understood that. (J. A. 113, 128, 134) Tankersley had 
requested another employee, John Earl Moser, to listen in 
on the conversation (J. A. 112) and Moser, called as a wit¬ 
ness by appellant, testified that in this conversation, Tan¬ 
kersley “insisted that she (appellee) owed the day and 
must repay it.” (J. A. 128) The next day (Sunday) was 
a regular work day for appellee and again, George Waters 
was the editor in full charge of the city room. (J. A. 44, 45) 
According to Waters’ testimony, appellee stated to him that 
she thought she should make up the day, that she “really 
owed it to Mr. Tankersley,” (J. A. 72) and she offered to 
report the next day, a regular day off, to make it up. (J. A. 
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44, 77) Waters replied: “No, you don’t need to make up 
the day you were sick. Forget about it. (J. A. 72) Appel¬ 
lee then stated: “Tankersley is gonna raise cain about it”; 
to which Waters responded: “Look, don’t worry about 
Tank, I’ll take care of Tank.” (J. A. 80) In thus excusing 
appellee from making up the day, Waters was reflecting the 
normal sick leave policy of the paper “never to demand 
that an employee make up a day lost as a result of illness.” 
(J. A. 70, 71) 1 

From that day on, appellee felt she did not owe the paper 
a day’s work. (J. A. 45) Waters failed to report his last 
conversation with appellee to Tankersley (J. A. 118), and 
appellee did not hear anything more about the matter until 
October 27, 1948, the day on which she was discharged. 
(J. A. 45, 60) 

On October 26, 1948, Tankersley gave Gus Miller, an 
assistant city editor, a note directing him to inform appellee 
that she was to work on election day (November 6) in re¬ 
payment for the day she owed the paper. (J. A. 117, 135) 
On the morning of October 27th, Miller handed the note to 
appellee who then consulted with Mr. William Flythe, Guild 
chairman, who also worked at the Times-Herald and occu¬ 
pied a desk in the same room as appellee. Appellee knew 
that all reporters were expected to work on election day 
(J. A. 50). She felt it her duty to work on that day (J. A. 
51) and expected and wished to do so. (J. A. 47, 49, 50, 51) 
However she sought out Flythe to get clarification as to 
whether or not, under the Guild contract, she would be 
entitled to receive compensation for working that day. 
(J. A. 45, 47, 54, 55, 95, 99, 100) 

l In this connection, it is most significant to note the character of Waters’ 
response to the question put by appellant’s counsel as to whether he would have 
had the authority to excuse appellee had he known of Tankersley’s specific 
arrangement with her. Waters did not deny his authority to do what he did, 
but instead he stated meaningfully. “I will answer that by saying that if 
I knew I would be placing myself in a position where I would be overriding 
Tankersley, then I certainly should be in an insane asylum, because that 
thought was uppermost in my mind—not to do anything to antagonize 
Tankersley; so it is obvious that if she had a prior arrangement with Tan- 
korsley, I wouldn’t be silly enough to say just go ahead. That would: be 
suicide.” (J. A. 74) 
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Flythe advised appellee that, under the contract, he did 
not believe that she was required to work without compen¬ 
sation on election day, to make up the day lost as a result 
of the accident, and he promised that he would take the 
matter up with Tankersley. 2 (J. A. 94, 96, 101, 102) How¬ 
ever Flythe did not have an opportunity to discuss the 
question with Tankersley, because Tankersley discharged 
appellee almost immediately upon his arrival at the office 
that afternoon. (J. A. 102) 

This sums up the situation up to the time of the con¬ 
versation between appellee and Tankersley in winch ap¬ 
pellee was discharged. 

Tankersley arrived at w’ork that day (October 27th) 
around 4 P. M. and, learning from assistant city editor Gus 
Miller that appellee had raised some question about work¬ 
ing on election day, called appellee to his desk. (J. A. 110) 
The ensuing conversation between Tankersley and appellee 
lasted only a minute or tvro. (J. A. 47, 95,122) Tankersley 
asked appellee if she were going to work on election day. 
Tankersley’s version of appellee’s response w*as: “Xo. I 
am going to take it up with the Guild.” Appellee’s version 
of her answer was: “Yes, I will work for you, but I will 
take it up with the Guild.” The trial judge found, upon the 
basis of the corroborating testimony of two eye witnesses, 
Flythe and Moser, (J. A. 95, 96,103,104,129) that appellee 
did not refuse to w’ork, but stated it w*as a question she 
wished to take up with the Guild. (J. A. 136) Whereupon 
Tankersley replied, “This is not a matter the Guild has 
anything to do with” (J. A. 122) and then w’hen appellee 
demurred he said: “Here is something else you can take 
up with the Guild, you’re fired.” (J. A. 47, 95, 104, 111) 

Flythe testified that as he listened to appellee state to 
Tankersley that she would like to “take up the question 
with the Guild,” he understood her to mean the question of 

2 Although Flythe apparently "was not aware at this time of Tankersley’s 
private agreement with appellee, he testified that even if he had known of it, 
it would have made no difference in his response to her that, under the Guild 
contract, she could not be required to work without pay on election day. 
(J. A. 105) 
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whether she would have to work without pay on election 
day. (J. A. 104, 105) 

This conversation, which lasted only a minute or two, 
was conducted in “rather” loud tones on both sides and 
Tankersley was “angry”. (J. A. 95) However the con¬ 
versation was no louder or more boisterous than was com¬ 
mon in the city room of the Times-Herald; it did not dis¬ 
rupt the office to any appreciable extent; it was a common 
occurrence for a reporter to engage in an angry and even 
heated interchange with his superior; and such an event 
was never considered an act of insubordination or the basis 
for discharge. (George Waters’ deposition, pp. 13, 14, 21 
and 22, read into evidence at trial) 

Tankersley testified that it was solely on the basis of 
appellee’s agreement with him that he felt she owed a day’s 
work (J. A. 116) and that there would have been no dis¬ 
charge, absent that agreement. (J. A. 117) He further 
stated that at the time of the discharge, Waters had not 
informed him of appellee’s offer to him (Waters) to make 
up the day she had missed, nor was he aware of Waters’ 
response to appellee that she did not have to make up the 
day and that he (Waters) would “take care of Tank.” (J. 
A. 118) He admitted that, had he known these facts, he 
would not have left the kind of note he left with Gus Miller 
(J. A. 124) and that all parties concerned could have: dis¬ 
cussed the matter and reached an agreement. (J. A. 120) 
Finally, he admitted that he did not inquire of appellee, dur¬ 
ing the final conversation, as to the basis on which she 
wished to take the matter up with the Guild; nor did he 
grant her any chance, not even “five minutes”, to discuss 
the problem with her Guild representative, Flythe, who 
was sitting only six feet away. (J. A. 123) He insisted 
upon a final answer from appellee there and then. (J. A. 
121 , 122 ) 

Following the discharge, the Guild invoked and exhausted 
the grievance procedure under the collective bargaining 
agreement in an effort to secure the reinstatement of ap- 
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pellee, but its efforts were unsuccssful and thereafter the 
present action was instituted. (J. A. 99) 

In her Amended Complaint, appellee asserted damages 
in the amount of $10,000 and her uncontradicted testimony- 
showed that in fact she suffered damages totalling $9,616, 
as measured by the amount of money she would have earned 
at the Times-Herald from the date of her discharge to the 
date of her first permanent or indefinite employment there¬ 
after, less any amounts she earned or could have earned by 
reasonable efforts during that period, through temporary 
work, and plus certain expenses attendant upon securing 
other employment. 3 

The Court below found that the conduct of appellee on 
October 27th did not constitute gross misconduct or wilful 
neglect of duty, as alleged by appellant, and that her dis¬ 
charge was without good and sufficient cause, in breach of 
the collective bargaining agreement. (J. A. 34, 139) How¬ 
ever, the Court rejected the measure of damages contended 
for by appellee, construing Article VI, Paragraph C, of the 
collective bargaining agreement as limiting her recovery to 
severance pay, accrued vacation and two week’s notice pay, 
a sum of $2,566.80. (J. A. 35, 137, 138, 139, 140) Appellee 
has taken an appeal from this ruling. (J. A. 39) 

SUMMARY OF ARGUMENT. 

A. The findings of fact of the lower court are supported 
by substantial evidence and its conclusions of law are sup¬ 
ported by applicable legal principles. Appellee was dis¬ 
charged when she reasonably sought prior consultation with 
her union representative before responding to her em¬ 
ployer’s demand that she perform an individual agreement 
to work without compensation on election day to make up a 
day lost through illness, which agreement, obtained from 
her by her employer, violated the express terms of the col¬ 
lective bargaining agreement. The individual agreement 


3 The exact testimony relating to these damages is spelled out, with tran¬ 
script references, in the footnote on page 3, of appellant’s brief in Appeal 
#11,762, which is consolidated with the present appeal. 
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to work without compensation to make up a day lost 
through illness, being in derogation of the collective agree¬ 
ment, was void and unenforceable. The employer’s demand 
that appellee give an instant response to his demand that 
she perform the void agreement, without prior consultation 
with her union representative, was an unlawful demand 
and her failure to give an instant response did not con¬ 
stitute wilful neglect of duty or gross misconduct. Ap¬ 
pellee’s conduct, in respect to employer’s demand, was not 
insubordinate. 

B. The lower court had jurisdiction, notwithstanding 
that it ultimately limited appellee’s recovery to an amount 
less than $3,000.00. Appellee’s claim for damages in the 
amount of $10,000 for loss of income flowing from her dis¬ 
charge in breach of the collective bargaining agreement, 
was made in good faith and not as a subterfuge for the pur¬ 
pose merely of conferring jurisdiction. Nor was it ap¬ 
parent, nor is it yet apparent, from the face of the plead¬ 
ings, to a legal certainty, that she could not recover an 
amount in excess of $3,000.00. 

C. Appellee’s suit is founded upon a collective bargain¬ 
ing agreement, not upon an alleged personal service con¬ 
tract. Therefore, whether the alleged personal service con¬ 
tract was terminated by the death of one party, is an 
irrelevant consideration. Moreover, the evidence shows 
that the alleged personal service contract was not in fact 
such a contract, and was therefore not terminated by the 
death of one of the contracting parties. The collective bar¬ 
gaining contract, upon which suit is founded, was succeeded 
to and expressly accepted by appellant. 

D. Assuming, arguendo , that appellee’s recovery is lim¬ 
ited to severance pay, the amount of said pay was properly 
measured by the lower court by the period of appellee’s 
continuous service with Times-Herald since November, 
1937. Assuming, arguendo, that appellee’s original em¬ 
ployment contract with Times-Herald was one of personal 
service for Eleanor Patterson, late owner of the paper, 
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which terminated on Mrs. Patterson’s death, this fact did 
not, under the contract, start a new “latest period of em¬ 
ployment.” 

E. Appellant, as Collector of the Estate of Eleanor Pat¬ 
terson, Deceased, was the proper party defendant in this 
action. The right of appellee to sue appellant for breach 
of contract committed by appellant during its period of 
collectorship is necessarily implied under Section 20-116 
of the Code of the District of Columbia (1951 ed.), because 
the damages flowing therefrom were an “obligation in¬ 
curred by the fiduciary” and therefore an “expense of 
administration of the estate”. 

ARGUMENT. 

I. The Finding of the Lower Court That Appellee Was Discharged 
Without Good and Sufficient Cause Is Supported by the Evi¬ 
dence and Applicable Principles of Law. 

The question of wliat constitutes “good and sufficient 
cause” is one for the court to determine (Steelman v. At¬ 
lantic Coast Line, 138 F. 2d 691; Moore v. Illinois Central 
/?. Co., 24 F. Supp. 731, affirmed 312 U.S. 630, 85 L. Ed. 
1089). Upon the basis of the evidence, fully set forth 
in the Counterstatement of the Case, and upon certain ap¬ 
plicable principles of law discussed below, the trial court 
concluded that appellee’s discharge was without good and 
sufficient cause. (J. A. 34, 35, 139) 

In reaching this conclusion, the court below relied prin¬ 
cipally upon certain basic findings of fact: 

1. That the Sick Leave provisions of the collective bar¬ 
gaining agreement (J. A. 19) incorporated the long-stand¬ 
ing policy of the Times-Herald (1) that no employee was 
required to make up a day lost as a result of illness; and 
(2) that if an employee, having been permitted to take off a 
regular working day, became ill on the day scheduled for 
“make up”, he was not required to repay that day inas¬ 
much as it was lost through illness. (J. A. 136, 137) These 
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facts are fully supported by the evidence. (J. A. 19, 44, 
69, 70, 71, 73, 90, 91, 97, 98, 105) 

2. That the individual agreement which appellee made 
with Executive City Editor Tankersley to make up a day 
lost through illness was an agreement to forego a right 
to which she was entitled under the aforementioned sick 
leave provision of the collective agreement. This finding 
(J. A. 136, 137) is fully supported by the record. (J. A. 
19, 44, 69, 70, 71, 73, 90,“ 91, 97, 98, 105) 


3. That when, on October 27, 1948, Tankersley demanded 
from appellee an instant answer on whether or not she 
would work on election day (November 6th) to make up 
the day lost as a result of her accident, appellee did not 
refuse to work, but stated that the demand raised a ques¬ 
tion which she wished to take up with her Guild represen¬ 
tative. (J. A. 136, 138) This finding is fully suported by 
the record. (J. A. 95, 96, 103, 104, 121, 129) 

Based upon these findings and upon a consideration of 
the entire factual background (J. A. 138), the Court then 
concluded as a matter of law: 


1. That appellee’s agreement to make up the day lost 
through illness, being inconsistent with and in derogation 
of the collective agreement, was void and unenforcable, 
and that it therefore gave rise to no obligation on appel¬ 
lee’s part to work without compensation on election day. 

2. That appellee’s statement that she wanted an oppor¬ 
tunity to discuss the matter with her Guild representative 
was therefore not improper and did not constitute wilful 
neglect of duty or gross misconduct for which she could 
be lawfully discharged under the contract. (J. A. 138,139); 
and 

3. That appellee’s conduct during the conversation was 
not such as to constitute gross misconduct or wilful neglect 
of duty. (J. A. 139) 
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With respect to the conclusion numbered one, above, the 
Court’s ruling finds clear support in decision of the U. S. 
Supreme Court. In the leading case of J. I. Case Company 
v. N. L. R. B. (321 U. S. 332, 88 L. Ed. 762) the Court dis¬ 
cussed at length the relationship between individual and 
collective bargaining agreements under the National Labor 
Relations Act. 4 In holding that individual agreements must 
give "way to the collective agreement, Justice Jackson, 
speaking for the Court, said: 

‘‘It is equally clear since the collective trade agree¬ 
ment is to serve the purpose contemplated by the Act, 
the individual contract cannot be effective as a waiver 
of any benefit to which the employee otherwise would 
be entitled under the trade agreement. The very pur¬ 
pose of providing by statute for the collective agree¬ 
ment is to supercede the terms of separate agreements 
of employees with terms which reflect the strength and 
bargaining power and serve the welfare of the group. 

“Individual contracts cannot subtract from collec¬ 
tive ones.” 

“We know of nothing to prevent the employee’s, 
because he is an employee, making any contract pro¬ 
vided it is not inconsistent with a collective agreement. 
. . . But in so doing, the employer may not incidentally 
exact or obtain any diminution of his own obligation 
or any increase of those of employees in the matters 
covered by collective agreement.” 

In the instant case, appellee entered into an agreement 
to “switch” days—an agreement, in the words of the 
Supreme Court, not inconsistent with (the) collective 
agreement” and therefore not unlawful. However, the em¬ 
ployer “incidentally exact(ed) or obtain(ed)” a condition 
on the agreement which increased the obligation of appellee 
in a matter covered by the collective agreement, that it, 
required her to forego the right under the contract to be 
excused from making up a day lost through illness. Such 

4 29 USC 153. The National Labor Relations Act covers business enter¬ 
prises within the District of Columbia 29 U.SC 152.6. The amendments to the 
Act did not change the coverage of the Act in this respect nor did it change 
the law with respect to individual contracts, as discussed above. 
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an individual agreement, under the holding in J. I. Case, 
is clearly void and unenforcable, and the court below so 
found. 

On the same day, the Supreme Court handed down its 
decision in Order of Railroad Telegraphers v. Railway Ex¬ 
press Company, Inc. (321 U. S. 342, 88 L. Ed. 788) a case 
also involving the relationship of individual agreements 
to the collective agreement. In rejecting the contention of 
the company that the terms of certain individual agree¬ 
ments superceded those of the collective agreement, the 
Court declared: 

“If this were true, statutes requiring collective bar¬ 
gaining would have little substance, for what was made 
collectively could be promptly unmade individually. ’ ’ 

With respect to its second conclusion of law, the Court 
below was therefore clearly correct in holding that, in 
requesting the right of prior consultation with her Guild 
representative with regard to her obligation, if any, under 
the individual agreement, appellee was asserting a law¬ 
ful right and was not guilty of gross misconduct or ‘wil¬ 
ful neglect of duty; and that her discharge for seeking to 
exercise that right was accordingly without good and suf¬ 
ficient cause. 

On this point, the following language of the Court in 
the Order of Railroad Telegraphers case is peculiarly ap¬ 
plicable to the present case: 

“Had this proposed rate of pay (the subject matter 
of the individual agreements) been submitted to the 
collective bargaining process, it might have been set¬ 
tled thereby or might have resulted in an agreement 
that the company should be free to negotiate with the 
agents severally. But the company did not observe 
the right of the representative of the whole unit to 
be notified and dealt with concerning a matter which 
. . . may provide a leverage for taking away other ad¬ 
vantages of the collective agreement.” (320 U. S. 
342, 347) 
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So too, in the present case, had Tankersley’s proposed con¬ 
dition first been submitted to Flythe, the Guild represen¬ 
tative at the Times-Herald, “it might have been settled 
thereby or might have resulted in an agreement that the 
company should be free to negotiate with” the appellee 
individually. “But the company did not observe the right 
of the representative of the whole unit to be notified and 
dealt with, etc.;” nor, it may be added, did it observe ap¬ 
pellee’s correlative right to consult with the union repre¬ 
sentative on the subject, at the time when the individual 
contract was sought to be enforced by the company. 

A close parallel to the events in the instant case is also 
to be found in the case of Gullet Gin v. N. L. R. B., (179 F. 
2d 499), reversed on other grounds (340 U. S. 361, 
95 L. Ed. 337) There the employer asked his employees 
during a bargaining conference to indicate immediately 
whether they were going to work. He received no imme¬ 
diate replies. “I am making up your minds for you”, said 
the employer, “you are fired.” The Court there said: 

“. . . while a discharge in caprice or anger is not in 
and of itself a violation of the Act (NLRA), if that 
caprice or anger arises out of, or may reasonably be 
attributed to resentment against employees for press¬ 
ing their rights under the Act, the Act specifically 
makes such discharges unfair labor practices. All 
that occurred, occurred in the course of and as a re¬ 
sult of the effort of the men to obtain a raise in wages. 
A discussion followed. A preemptory question was 
put to them. They were not allowed to answer it. And 
because they did not answer with the celerity the em¬ 
ployer desired, they were fired out of hand.” (501, 
502) 

The discharge of appellee while she was asserting the 
right, legally secured to her, to present the matter in dis¬ 
pute to her collective bargaining representative, under the 
rule of the above case, cannot be a discharge for good and 
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sufficient cause. Tankersley’s anger can reasonably be at¬ 
tributed to his resentment at appellee’s pressing her legal 
right to consult with her Guild representative. And all 
that occurred, occurred as a result of that effort by ap¬ 
pellee. A peremptory question was put by Tankersley 
and because appellee would not answer it with the celerity 
he desired, she was fired out of hand. 

The Court below also concluded (conclusion #3 above) 
that, on the basis of the record as a whole, the manner in 
which appellee conducted herself during this conversation 
did not, as a matter of law, constitute gross misconduct or 
wilful neglect of duty. And the record, as fully recounted 
in the Counterstatement, supports that conclusion. 

In connection with this conclusion, it is pertinent to quote 
the language of the court in the case of Lvbrinko v. Winnan 
(290 F. 12): 


“. . . in determining whether a question of breach 
of duty arising from improper language or conduct, 
and hence in determining a question of justification for 
a discharge grounded thereon, the element of provo¬ 
cation, in some degree, is more than likely to enter 
and must be considered. To hold otherwise would 
mean that although the master may goad the servant 
to desperation, yet if the servant does not submit re¬ 
spectfully, he forfeits the right to retain his employ¬ 
ment under the contract.” 


Tankersley’s demand for an on-the-spot response on 
whether appellee would comply with the illegal agreement 
to make up the day lost through illness, was not a lawful 
one, both under the contract and the N. L. R. A., and was 
therefore one which appellee could rightfully have flatly 
refused (Woods, Master and Servant , 2nd Edition, Sec. 
119, p. 227) ; s it amounted to a denial of her right of con- 


5 “If the command of the master involves the doing of an unlawful act 
or is unreasonable, the servant may refuse to obey without subjecting himself 
to dismissal upon legal grounds ...” Woods, Master and Scri-ant, 2nd Edi¬ 
tion, Sec. 119, at page 227. 
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sultation with her union representative on a subject matter 
covered by the collective agreement. If she could have 
flatly refused to obey the demand, a fortiori she could do 
as she did do here, namely, seek to take up the question 
with her Guild representative for clarification. 

It is significant, though perhaps understandable, to note 
that appellant studiously avoids making any mention what¬ 
ever, in its Statement of the Case, of the Sick Leave pro¬ 
vision of the collective bargaining agreement, although, as 
we have seen, this was the heart of the matter and was 
so found to be bv the lower court. Indeed, in its brief of 
some 27 pages, the only reference at all to the sick leave 
provision is an incidental one in two short paragraphs on 
pages 18 and 19. Here, appellant characterizes as “errone¬ 
ous’ ’ and irrelevant the ruling of the lower court that, un¬ 
der the contract, appellee was under no obligation to make 
up the day lost through illness, but fails to state its grounds 
for claiming this as “error” or its reason for deeming it 
irrelevant. And appellant further asserts that “appellee 
was required to repay her day off under the specific terms 
of the collective agreement,” but it fails to refer to any 
such terms, specific or otherwise, in the agreement and 
also fails to point to any testimony in support of its as¬ 
sertion. The fact is that the record contains no such 
testimony and the contract contains no such terms. 

As we have shown in this section and in the Counter¬ 
statement, appellant’s argument is based upon an incom¬ 
plete and inaccurate account of the evidence as found by 
the court below. Thus, in addition to the inaccuracies al¬ 
ready discussed, appellant asserts that appellee refused 
or, at best, refused to agree, to work on national election 
day. (Appellant’s Brief, p. 11) But as we have shown, 
the Court found otherwise and the record supports its find¬ 
ing. And appellant asserts that appellee shouted loudly, 
in a defiant manner, and used insolent tones toward her 
superior. (Appellant’s Brief, page 18) But the Court 
below made no such finding and, as pointed out in the 
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Counterstatement, the record is replete with evidence that 
this characterization of appellee’s conduct is not well- 
founded. 

Finally, appellant makes the ingenious, though wholly 
speculative argument, that somehow (the “how” is not 
spelled out) appellee caused her own discharge by failing 
to make a full disclosure of her agreement with Tankersley 
to Waters and Flythe. (Appellant’s Brief, p. 12) Assum¬ 
ing, arguendo, that, had Waters known of the specific ar¬ 
rangement, he would not have advised appellee that she 
did not owe a day’s work, the question is—would the situa¬ 
tion on October 27, 1948, the date of the discharge, have 
been any different? Clearly, not at all. Appellee’s indi¬ 
vidual agreement with Tankersley would have been just 
as void and unenforcable and her right to a prior consulta¬ 
tion with her Guild representative would have been un¬ 
diminished. It is these factors which are the heart of 
the matter. Flythe himself testified that while he did not 
“think” appellee had told him of the agreement, (J. A. 
135), his answer to her would have been the same, even 
if he had been fully informed, namely, that the sick leave 
provisions of the collective agreement controlled. (J. A. 
105) And in that response, Flythe would have been fully 
justified. 

To conclude: the Court below found the facts to be as 
stated in the Counterstatement, and inasmuch as those 
facts are amply supported by the record, they are, under 
familiar principles, binding upon this court. Appellant 
itself has not claimed that they are not supported by the 
evidence; it has largely argued for facts rejected by the 
lower court. ; 

Appellee has not deemed it necessary to discuss the cases 
and text matter cited on pages 15, 16 and 17 of appellant’s 
brief inasmuch as these deal with situations unrelated to 
the facts of the present case. i 
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IL Under the Established Test for Deter minin g the "Amount in 
Controversy/' the Lower Court Did Not Lack Jurisdiction. 

In the case of St. Paul Mercury Indemnity Company v. 
Red Cab Co., (303 U. S. 283), the Supreme Court laid down 
the following test for determining the “amount in con¬ 
troversy’’ for jurisdictional purposes: 

“The rule governing dismissal for want of jurisdic¬ 
tion in cases brought in the Federal Court is that, 
unless the law gives a different rule, the sum claimed 
by the plaintiff controls if the claim is apparently made 
in good faith. It must appear to a legal certainty that 
the claim is really for less than the jurisdictional 
amount to justify dismissal. The inability of the plain¬ 
tiff to recover an amount adequate to give the court 
jurisdiction does not show his bad faith or oust the 
jurisdiction. Nor does the fact that the complaint dis¬ 
closes the existence of a valid defense to the claim. 
But if, from the face of the pleadings, it is apparent, 
to a legal certainty, that the plaintiff cannot recover 
the amount claimed, or if, from the proofs, the court is 
satisfied to a like certainty that the plaintiff never was 
entitled to recover that amount, and that his claim was 
therefore colorable for the purpose of conferring juris¬ 
diction, the suit will be dismissed.” (pp. 288-290) 

In the present case, the complaint alleged that appellee 
was discharged without good and sufficient cause, in breach 
of a collective bargaining agreement, and that as a result 
of said discharge, she had suffered loss of income, hardship 
and damage to reputation, in the total amount of $10,000. 
No effort was made at the trial to prove any loss as a result 
of hardship or loss of reputation, appellee having conceded 
at pre-trial that the basis of the present action was con¬ 
tractual, not tortious. However appellee did prove, without 
objection or contradiction by appellant, that, as a direct 
result of the wrongful discharge, she suffered a loss of in¬ 
come in the amount of $9,616.00.° 

<*>See footnote on page 3 of Appellant's Brief in Appeal £11,762, with which 
present appeal has been consolidated. 
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Appellee argued to the lower court that she was entitled 
to recover this sum on the ground that the normal and 
usual damages which flow legally from the breach of a con¬ 
tract for permanent or indefinite employment are the loss 
of income resulting therefrom, said loss to be measured by 
the income she would have received following her discharge 
until she again obtained permanent or indefinite employ¬ 
ment, less any income which she actually received or could 
have earned by reasonable efforts during that period. (See 
Knipp v. Harris, 45 App. D. C. 460) In addition, appellee 
claimed necessary expenses incurred in seeking or obtain¬ 
ing new employment. 7 ( H. D. Renish v. Ilayes Equipment 
Mfg. Co., 134 Kan. 865, 8 Pac. 2d 346, 84 ALR 166) 

After lengthy argument and submission of briefs, the 
lower court rejected the measure of damages contended for 
by appellee, not on its merits, but solely on the ground that 
the damages were to be determined by a severance pay pro¬ 
vision in the contract which the court found to be a liqui¬ 
dated damages clause. Thus measured, appellee’s recovery 
was limited to $2,556.80. Appeal was taken by appellee 
from this aspect of the judgment below. 

Applying the test of the St. Paul Mercury case to these 
facts, did the lower court have jurisdiction? 8 

The test states that the “sum claimed by plaintiff con¬ 
trols if the claim is apparently made in good faith.” Here 
appellee claimed damages in the amount of $10,000 and 
proved $9,616. Since the amount of the claim was suf¬ 
ficient to confer jurisdiction, the sole question is: was this 
claim made in apparent good faith ? 

The St. Paul Mercury case declares that “plaintiff’s in¬ 
ability to recover an amount adequate to give the court 
jurisdiction does not show his bad faith or oust the juris¬ 
diction.” Thus, the fact that appellee ultimately recovered 

7 The evidence showed that of the total damages of $9,616, $9,364 was lost 
income and $252.00 represented expenses incurred in seeking new employment. 
Footnote page 3, Appellant’s Brief, Appeal 11,762. 

s The court below rejected the argument now advanced by appellant both 
in its memorandum opinion (J. A. 141) and in its denial of appellant’s motion 
to set aside the judgment. (J. A. 36, 40) 
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less than $3,000 does not show bad faith and oust the court 
of jurisdiction. 

Bad faith, according to St. Paul Mercury, may be dis¬ 
closed in one of two ways: (1) “if from the face of the 
pleadings, it is apparent, to a legal certainty, that the plain¬ 
tiff cannot recover the amount claimed”; or (2) “if, from 
the proofs, the court is satisfied to a like certainty, that the 
plaintiff was never entitled to recover that amount and that 
his claim was therefore colorable for the purpose of con¬ 
ferring jurisdiction.” 

As to the first: although the lower court ultimately inter¬ 
preted the contract itself as limiting appellee’s recovery to 
an amount less than $3,000, it did so only after it had re¬ 
quested and heard extensive argument by counsel, both oral 
and in memoranda, on the questions of (a) whether or not 
the severance pay clause could properly be regarded as a 
liquidated damages clause, and, if so, (b) whether that 
clause was a valid and enforceable one. 

Under these circumstances, it can scarcely be said that, 
from the face of the pleadings, it was apparent, to a legal 
certainty, that appellee could not recover more than $3,000. 
Indeed, in view of the pending appeal on this question, the 
validity of appellee’s claim for $10,000 is even now still an 
open question. To hold, in this appeal, that the lower court 
lacked jurisdiction, would amount to a rejection of appel¬ 
lee’s appeal in Case Xo. 11,762, without a consideration of 
said appeal on its merits. 

As to the second: the lower court found (J.A. 141) “that 
the complaint, alleging as it does the claim for damages of 
an amount in excess of three thousand dollars, was not 
filed as a subterfuge for the purpose of merely stating a 
cause of action within the jurisdiction of the court, but was 
an allegation made in good faith, and although the recov¬ 
ery will not amount to three thousand dollars under the 
Court’s determination, as stated, the Court still feels it has 
jurisdiction under the authorities cited. (St. Paul Mercury 
Indemnity Co. v. Red Cab Co., 303 U. S. 283, at 288, 82 L. 
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Ed. 845, at 848)” It is submitted that the facts recited 
above speak for themselves as to the correctness of the 
lower court’s finding. And appellant itself had not chal¬ 
lenged the good faith of appellee in asserting the claim for 
$ 10 , 000 . 

HI. Appellee's Suit Is Founded Upon the Collective Bargaining 

Agreement, Not Upon an Alleged Personal Service Contract. 

Appellant argues that appellee had a personal service 
contract with Eleanor Patterson which terminated on Mrs. 
Patterson’s death and that, in consequence, appellee has 
no standing to bring this suit. 

Laying aside for the moment the question of whether 
there was in fact such a personal service contract, we sug¬ 
gest that the argument borders on the frivolous in light 
of the decision of this Court in the first appeal in the 
present action. This Court there stated: 

“Tina Marranzano sued the Washington Times- 
Herald to recover damages for alleged wrongful dis¬ 
charge from its editorial department, where she had 
been employed for some eleven years. Her theory ivas 
that she had been dismissed in violation of a collective 
bargaining agreement between the newspaper and the 
union of which she was a member”. (Emphasis added) 
“We hold that an individual employee may sue for 
damages suffered through the employer’s violation of 
this collective bargaining agreement. ’ ’ ( Marranzano v. 
Riggs National Bank, D. C. 87 U. S. Appeals, D. C. 195, 
at page 196.) 

The present action, in short, is based upon the collective 
agreement. 

Moreover, even assuming, for the sake of the argument, 
that there was such a personal service contract between 
appellee and Mrs. Patterson which terminated on the lat¬ 
ter’s death, appellee continued without interruption to work 
at the Times-Herald and, as previously pointed out, appel¬ 
lant succeeded to and expressly accepted as binding upon it, 
the collective bargaining agreement on which the present 
action is founded. In its argument, appellant appears to be 
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under the impression that, following Mrs. Patterson’s 
death, appellee no longer worked at the Times-Herald. 
This impression frankly has us bewildered. 

In passing, it may be noted that even if appellee’s em¬ 
ployment contract at the Times-Herald were of any sig¬ 
nificance in the present action, it is clear that it was not 
of a personal service character so that it terminated, as a 
matter of law, upon the death of Mrs. Patterson. 

Appellee was hired as a reporter by a Mr. Dan O’Con¬ 
nell, then City Editor, in 1937, at a salary of $25.00 per 
week. (J. A. 52) She continued in that capacity during her 
entire eleven years on the paper, (J. A. 52), writing obitu¬ 
aries and routine news stories. (J. A. 61) All of her as¬ 
signments were given her by the City Editor and Mrs. 
Patterson never reviewed articles written by her. During 
the entire eleven years, she was never requested by Mrs. 
Pattreson to perform any assignment, except for one occa¬ 
sion when Mrs. Patterson sought her assistance in avoiding 
a threatened boycott by the Catholic Church of the Times- 
Herald. And in that single instance, appellee’s help was 
sought because she covered Catholic news for the paper and 
enjoyed close personal contacts with the Church. (J. A. 61, 
62) Her highest salary at the Times-Herald was $93.00 a 
week. 

Clearly then, appellee’s duties do not, as appellant states 
in its brief (p. 24), “bear a close resemblance to those of a 
feature columnist which were held to be personal services 
in Associated Newspapers v. Phillips, 294 Fed. 845,” and 
the contract, not being of a personal service character, was 
not terminated by the death of Mrs. Patterson. 
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IV. Assuming, Arguendo, Appellee's Recovery Is Limited to 
Severance Pay, the Amount of Said Pay Is Properly Measured 
by the Period of Her Continuous Service With the Times- 
Herald From 1937. 

Article VI, Paragraph (C), of the collective bargaining 
agreement, dealing with severance pay, provides: 

“When an employee who has served the Times- 
Herald more than six (6) consecutive months in his 
latest period of employment is discharged for any 
reason other than wilful neglect of duty or gross mis¬ 
conduct, he shall be paid . . . one week’s salary for 
each six months ... of his latest period of continuous 
employment beginning not more than fifteen (15) years 
prior to the effective date of his discharge.” 

The lower court awarded appellee an amount of sever¬ 
ance pay measured by her continuous service with the 
Times-Herald from 1937 to October 27, 194S, the date of 
her discharge. 

Appellant makes the argument that appellee’s “latest 
period of employment”, within the meaning of the contract, 
begins with the date of the death of Eleanor Patterson on 
July 24,1948, because her alleged personal service contract 
with Mrs. Patterson terminated, as a matter of law, on 
that date. 

We have already shown, above, that appellee’s contract 
of employment at the Times-Herald was not one of personal 
service with Mrs. Patterson which would have terminated, 
as matter of law, on her death. 

But assuming, arguendo , that that contract did so ter¬ 
minate, does it follow that appellee’s “latest term of em¬ 
ployment” at Times-Herald begins, not with the start of 
her eleven years of continuous employment in 1937, as the 
lower court found, but only with the date of Mrs. Patter¬ 
son’s death? We think not. 

To sustain its argument, appellant asks this Court to 
believe that the contracting parties intended to incorporate 
within the phrase “latest period of employment”, the legal 
concept of termination by death. 
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Not only is it unrealistic to believe that the parties bad 
any such thing in mind, but a commonsense reading of the 
language itself, the purpose of the clause and the subse¬ 
quent collective bargaining relationship of the parties 
argue conclusively against such a tortured reading. 

The plain intendment of the language is that “employ¬ 
ment” means employment at the Times-Herald, as a busi¬ 
ness entity. The phrase, “latest period of employment”, 
is put into the contract so that employees who may have 
had earlier disconnected service with the Times-Herald 
cannot claim that period in the measurement of severance 
pay. “Latest period” means, as appears in the clause it¬ 
self, “continuous” employment, and a break in continuity 
is accomplished by a leaving of the job. 

The purpose of severance pay, as disclosed by its meas¬ 
urement, is to award the employee an amount based upon 
his longevity. To interpret the death of Mrs. Patterson as 
starting the running of a new period of longevity is to 
stultify the purposes of the clause. Moreover, as appel¬ 
lant’s letter to the Guild, adopting the contract, shows, it 
was the intention of appellant to assume Mrs. Patterson’s 
position under the contract and all the liabilities there¬ 
under. (J. A. 142) As successor, this would in any event 
be the position of the Collector, as a matter of law. 

Finally, that the parties themselves regarded the clause 
in the light above described is revealed by their subsequent 
collective bargaining agreement which adopted, without 
change, the severance pay clause of the contract in ques¬ 
tion. (Exhibit #3 of plaintiff below) Inasmuch as the 
clause permits severance pay to be measured by a period 
reaching back 15 years from the date of the discharge, it is 
clear that the death of Mrs. Patterson in 1948 could nor 
have been regarded as starting a new “latest period of 
employment”, within the meaning of the contract. 
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V. Appellant, as Collector of the Estate of Eleanor Patterson, Was 

the Proper Party Defendant in This Action. 

In the Amended Complaint filed in this action, appellee 
named as parties defendant, not only the present appellant, 
but also the executors of the estate of Eleanor Patterson, 
namely, William C. Shelton, Frank C. Waldrop, and Joseph 

W. Brooks. (J. A. 2) All parties defendant were repre¬ 
sented jointly by same counsel, who have continued in that 
capacity at all stages of the case, including this appeal. 

The original defendants, through said counsel, moved to 
dismiss the Amended Complaint as against the executors, 
on the ground that the alleged breach of contract occurred 
at a time when the newspaper business of deceased was 
under the sole control, custody and operation of the Col¬ 
lector of the Estate (appellant, here) and prior to the date 
of the appointment of the executors. This motion was 
granted and the case thereafter proceeded to trial with ap¬ 
pellant as sole defendant. Appellant now urges that, under 
applicable statutes of the District of Columbia, the Col¬ 
lector too may not be sued, although the breach of contract 
was committed by its agents during the period of its oper¬ 
ation of decedent’s newspaper business. 

On August 2, 1948, pursuant to the provisions of Section 
20-401 of the Code of the District of Columbia (J. A. 3), 
appellant was appointed Collector of the Estate of Eleanor 
Patterson, Deceased. Its duties and authority as Collector 
under that section are spelled out in Section 20-403 of the 
Code. These duties and authority consist of the collecting 
of the real and personal property of deceased, the prepara¬ 
tion of an inventory of assets, the sale of perishables, col¬ 
lection of debts due deceased, etc. They do not include the 
operation of decedant’s business. 

Thereafter, on August 3,1948, pursuant to Section 20-116 
of the D. C. Code, dealing with fiduciaries generally, appel¬ 
lant was authorized and directed to continue to conduct 
the newspaper business of the decedent for a period not ex¬ 
ceeding one year from July 24, 1948, (J. A. 143) and appel- 
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lant continued actively in that capacity until it was relieved 
of its duties on February 9, 1949, when the Patterson will 
was admitted to probate and the executors thereunder were 
appointed. (J. A. 3) 

The claim of appellee grew out of appellant’s operation 
of decedent’s newspaper, pursuant to Sec. 20-116, and not 
out of its collectorship duties under Sections 20-401, 403, 
and 404. And it is therefore to that section (20-116) that 
we must look to determine the liability of appellant. 

The liability of the fiduciary under that Section is ex¬ 
plicitly spelled out as follows: 

“Debts contracted and obligations incurred by the 
fiduciary in so continuing the business of the decedent 
shall be deemed to be an expense of administration of 
the estate.’’ 

The question thus becomes: is the obligation to appellee 
an “obligation incurred by the fiduciary”? The answer 
is clearly yes. In the letter to the Guild dated September 
30, 1948, William Shelton, appellant’s appointee as Busi¬ 
ness Manager of the Times-Herald, declared appellant 
bound by the terms of the collective bargaining agreement 
as Mrs. Patterson’s successor, and also expressly adopted 
and accepted same as binding on the Collector. (J. A. 142) 
And through its agent, Garvin Tankersley, Executive City 
Editor of the paper, appellant breached that agreement. 
Thus any damage flowing from that breach is “an obliga¬ 
tion incurred by the fiduciary” and is, in the language of 
Section 20-116, “an expense of administration of the 
estate”. 

Being an expense of administration of the estate, the 
amount of the obligation could lawfully have been withheld 
by appellant from the assets turned over to the executors, 
since fiduciaries are not required to bear such expenses 
themselves. 9 Thus, implicit in this Code Section, is appel- 

9 The legitimate expenses of administration may be paid out of the assets 
of the estate and the representative may make the necessary disbursements and 
take a credit for same in his accounts. 34 C. J. S. 3S8, Executors and Admin¬ 
istrators. 
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lee’s right to sue appellant to recover the amount of the 
obligation. To hold otherwise would mean that appellant 
could, with impunity, pocket the expenses of administra¬ 
tion of the estate and evade the just demands of claimants: 
a bizarre result and one of doubtful constitutionality, to 
say the least. The power granted in this section would be 
meaningless unless persons dealing with collectors operat¬ 
ing the business could sue them. If the right of suit were 
denied, the business could not be carried on and the pur¬ 
poses of the statute would be stultified. 

In this connection, it is significant to note that on pages 
544 and 545 of the First and Final Account of the Riggs 
National Bank, Collector of the Estate of Eleanor Patter¬ 
son, Deceased, the following item appears: 

“The following claims are still pending and unset¬ 
tled against your Accountant as Collector of the Estate 
of the late Eleanor Patterson which arose from events 
occurring or alleged to have occurred during the period 
of the Collectorship and subsequent to the death of 
Mrs. Patterson. 

“ (2) Civil Action #1230-49, in the United States 
District Court for the District of Columbia filed by 
Tina Marranzano (also against the Executors of the 
Estate). Complaint is predicated upon an alleged 
contract of employment and asks for reinstatement 
and damages in the amount of $10,000 (J. A. 86).” 

A clear notice (though perhaps not the most effective one) 
to the Executors that the assets turned over were not en¬ 
tirely free and clear from claims. 

Appellant makes the following arguments in support of 
its proposition that it is beyond the reach of suit bv 
appellee: 

1. Section 20-403 of the D. C. Code permits suits against 
Collector only by creditors of the deceased. Appellee is 
not a creditor of the deceased, therefore she may not sue 
appellant, the Collector. j 
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But this argument is irrelevant. This suit, as we have 
demonstrated, grows out of appellant’s operation of the 
business of decedent, under Section 20-116, not out of its 
collector’s duties under Section 20-403. 

The argument is also invalid, on its merits. 

In Brandenberg v. Dante, (261 F. 1021, C. A. D. C. 1919), 
a case not mentioned by appellant, the Court of Appeals 
established beyond any doubt that Section 403 of Title 20 
(then Section 30S) was not intended by Congress to define 
all the cases in which a collector could be sued. The Court 
there held that a collector or special administrator could 
be sued at law in his representative capacity by an attorney, 
who, at his request, had rendered necessary professional 
services for the benefit of the estate. The Court reasoned 
that the provisions of the Code authorizing the Collector 
to participate in legal actions contemplated that the estate 
would be liable for legal services and created a remedy for 
the enforcement of such liability. The Court stated: 

“Recognizing that the creation of a liability would 
be practically valueless without a remedy for its en¬ 
forcement, Congress, in Section 308 (now 403) was 
careful to use words that in no way abridged the right 
to pursue such a remedy of one in whose favor the 
remedy was recognized in the preceding sections.” 

In the present case, as we have demonstrated above, the 
remedy is more clearly implied in Section 20-116. 

Under the reasoning of the Court in the Brandenberg 
case, Section 403, upon which appellant relies for its argu¬ 
ment, in no way limits the right of suit necessarily implied 
in Section 20-116. It is noteworthy that in Brandenberg, 
the Court distinguished Berry and Whitmore Co. v. Dante, 
43 App. D. C. 110 (1915), which appellants lean on so 
heavily. Moreover, the Berry case decided only that a 
creditor of the deceased could not sue a collector because 
the statutory scheme then expressly prohibited it. Later, 
Congress amended the section to permit such an action. 
Thus the history of the statute shows, contrary to appel- 
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lant’s contention, a Congressional intent to liberalize the 
provisions permitting suits against collectors and no intent 
exclusively to catalogue the classes of cases in which suit 
might be brought. 

In addition, since a collector has all the powers and duties 
of an administrator, he may be sued in the District Court 
as any other administrator. Buck v. Putnam, 146 F. 2d 662, 
663 (C. A. D. C. 1937); D. C. Code, Title 20, Section 501; 
Clowans v. Sheets, 92 F. 2d 517 (C. A. D. C. 1937) 

2. Appellant quotes 34 C. J. S., Executors and Adminis¬ 
trators, to the effect that an administrator ad collegendum 
“is not a representative of decedent so as to be liable to an 
action for the non-performance of decedent’s contracts.’’ 
But the present action is for the collector’s non-perform¬ 
ance of a contract expressly succeeded to and accepted by 
the Collector. Moreover, whatever may be the law else¬ 
where, the statutes of the District of Columbia control the 
present action and as heretofore discussed, permit the ac¬ 
tion instituted in the present case. 

3. Appellant argues that no judgment can now be entered 
against it because it has turned over all assets of the estate 
to the executors; such a judgment, it contends, would con¬ 
vert an estate liability into the collector’s personal liability 
and would run afoul of Section 20-502 which limits judg¬ 
ments against executors and administrators to the pro¬ 
portion it bears to the amount of estate assets, regard 
being had to other claims. But, as we have pointed out 
earlier, under Section 20-116, appellant could have (and in 
good sense should have) withheld from the several millions 
of dollars of assets turned over to the executors, an amount 
necessary to cover, in the language of the statute, all “obli¬ 
gations incurred by the fiduciary”, including that of appel¬ 
lee, as an “expense of administration of the estate”. Hav¬ 
ing failed to do so, it cannot now be heard to say that it has 
no assets to cover the claim. Moreover, if it were concerned 
about saving itself harmless, having already turned over 
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all the assets, it could have joined the executors as third 
party defendants in this action. However, as we have 
shown earlier, it chose instead to join in the motion, success¬ 
fully, for the dismissal of appellee’s complaint against the 
executors on the grounds, to quote the language of its mo¬ 
tion, that “Prior to the date of qualification, they (the 
executors) had no power over the assets of the estate and 
w^ere clothed with no authority to manage the estate of 
Eleanor Patterson.” (p. 4 and 5 of Appellant’s Supple¬ 
mental Points and Authorities in Support of Motion to 
Dismiss, etc.) 

4. Finally, appellant argues that, even if this action is 
maintainable under Section 20-116, appellee has sued the 
wrong defendant, “the proper defendants being those who 
had custody and control of the estate assets at the time the 
action was brought, namely, the executors”. (Appellant’s 
Brief, p. 27) 

This argument has been answered in the preceeding 
paragraphs, but an additional comment needs to be made. 
When the lower court dismissed the Amended Complaint 
against the executors, it did so at the instance of all parties 
defendant including appellant, on the grounds that the 
breach of contract occurred prior to the appointment of the 
executors and during the period of the Collectorship. The 
lower court viewed as controlling—and properly so—the 
time of the breach of the contract, rather than the position 
of the assets when judgment might be entered, a matter 
which in the nature of things is wholly unpredictable and 
irrelevant. Appellant, having thus procured the dismissal 
of the complaint against the executors, now moves to the 
other side of the street and seeks dismissal against the 
Collector also, in an effort to have this Court convert the 
period of the Collectorship into a kind of legal “no-man’s 
land” where no suits can be maintained against anyone. 
Apart from the invalidity of the argument, it is suggested 
that appellant is estopped from thus “twisting the tail” of 
the law. 


CONCLUSION. 

The decision of the lower court on the matters covered 
herein was correct and that portion of the court’s decision 
should be affirmed. 

Respectfully submitted, 

Seymour J. Spelman, 

David Carliner, 

Attorneys for Appellee. 
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QUESTIONS PRESENTED 

The questions presented are: 

1. Whether in the light of the evidence, the discharge of 
a newspaper reporter by her superior was for “willful 
neglect of duty or gross misconduct” or, alternatively, for 
“good and sufficient cause” when the discharge occurred 
at the height of a controversy between them concerning the 
reporter’s duty to perform certain work, which controversy 
took place during working hours at the City Desk in the 
presence of other reporters'? 

2 . Whether the trial court had jurisdiction when the com¬ 
plaint was for breach of a collective bargaining agreement 
which was attached to and made a part of the complaint 
and when the trial court has found that according to the 
plain language of the agreement, the greatest possible re¬ 
covery under the facts alleged in the complaint was sub¬ 
stantially less than $3,000? 

3. Whether an oral contract for employment of a news¬ 
paper reporter, not for a fixed term, terminated with the 
death of the sole individual owner of the newspaper; and 
whether, as a result, employment of the reporter there¬ 
after by the Collector of the owner’s estate became a new 
employment and constituted the “latest period of employ¬ 
ment” as that term is used in a collective bargaining agree¬ 
ment? 

4. Whether a civil action can be maintained and judg¬ 
ment entered against a Collector of an estate when the 
Executors of the estate were qualified at the time action 
was brought and judgment entered, and when the Collector 
had no assets of the estate in its possession at the time 
the complaint was filed and judgment entered? 
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IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit 


No. 11,763 


The Riggs National Bank of Washington, D. C., Collec¬ 
tor of the Estate of Eleanor Patterson, Deceased, 
Appellant, 

v. 

Tina Marranzano, Appellee. 


On Appeal from a Judgment of the United States District Court 

for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the United 
States District Court for the District of Columbia dated 
January 9, 1953, awarding appellee the sum of $2,566.80 
plus interest and costs and the final order dated February 
4, 1953, denying appellant’s motion for a new trial and 
for other relief. Appellant’s notice of appeal was filed in 
this court February 9, 1953, and the record on appeal was, 
after the time for filing had been extended by successive 
orders of the lower court, docketed in this court on April 
10, 1953. 
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STATEMENT OF CASE 

Eleanor Patterson, owner-publisher of the newspaper 
business known as the Washington Times-Herald, died 
July 24, 1948 (J. A. 3), and appellant, the Riggs National 
Bank of Washington, D. C., was appointed Collector of 
the Estate of Eleanor Patterson, deceased, by order of the 
United States District Court for the District of Columbia 
on August 2, 1948 (J. A. 3). Eleanor Patterson, prior to 
her death, had entered into a collective bargaining agree¬ 
ment (J. A. 7, et seq.) with the Washington Newspaper 
Guild, a labor union, on February 5, 1948. It is upon this 
agreement that appellee premises her action. 

On February 9, 1949, Eleanor Patterson’s last will and 
testament w’as admitted to probate, the executors named 
therein were appointed and took over the management of 
the Times-Herald newspaper business, and appellant was 
relieved of its duties as Collector of the Estate of Eleanor 
Patterson (J. A. 3). On March 25, 1949, appellee sued ap¬ 
pellant for breach of contract. 1 

The collective bargaining agreement entered into be¬ 
tween Eleanor Patterson and the Guild on February 5, 
1948, was by its terms to expire on December 31, 1949 
(J. A. 26). The agreement, however, was superseded by 
another collective bargaining agreement which became ef¬ 
fective November 4, 1949 (J. A. 105-106). 

Appellee was verbally employed by a predecessor of 
Eleanor Patterson in 1939 (J. A. 52, 53), but was not 
hired to work for a fixed term nor did she promise to work 
for any set period (J. A. 53). Appellee continued in her 
job until October 28, 1948, when she was discharged by an 
executive city editor of the Times-Herald w T ho assigned as 
the ground for the discharge “contempt of authority re¬ 
sulting in gross misconduct and willful neglect of duty” 
(J. A. 5, 6). 


l The lower court dismissed the complaint but this court reversed with leave 
to file an amended complaint which was filed September 19, 1950 (J. A. 2), 
3f arransano v. Biggs National Bank, 87 U. S. App. D. C. 195, 184 F. 2d 349. 
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After appellee’s discharge the Guild, as entitled by the 
collective bargaining agreement, initiated negotiations with 
representatives of the appellant seeking to have appellee 
reinstated to her job, but no agreement reinstating appel¬ 
lee was reached (J. A. 99). 

After a trial in the lower court, judgment was entered 
in favor of appellee in the sum of $2,556.80, which repre¬ 
sented severance pay, vacation pay and notice (J. A. 35). 
The court’s opinion is found at J. A. 130, et seq. Appellee 
contended she was entitled to damages of $9,616.00, and 
the lower court’s failure to grant damages in excess of 
severance and related pay has been appealed by appellee 
to this court in No. 11,762. j 

The collective bargaining agreement provides that em¬ 
ployees discharged for “willful neglect of duty or gross 
misconduct” are not entitled to dismissal pay, but employ¬ 
ees discharged for “any” other reason are entitled to sev¬ 
erance pay (J. A. 17). The agreement further provides that 
there shall be no discharges “except for good and sufficient 
cause” and that if there is “mutual agreement” between 
the employer and the Guild that an employee was not dis¬ 
charged for “good and sufficient cause,” the employee 
shall be reinstated to his job with back pay from date of 
discharge to date of re-employment (J. A. 18). The lower 
court found that appellee had not been discharged for 
willful neglect of duty or gross misconduct nor for good 
and sufficient cause (J. A. 140). 

Five persons testified at the trial who either participated 
in or witnessed the appellee’s discharge. The facts leading 
up to and concerning the actual firing are as follows. 

October 10, 1948, appellee asked Mr. Tankersley, execu¬ 
tive city editor of the Times-Herald, if she could be absent 
from work on Tuesday, October 12, 1948, and repay the 
day on Saturday, October 16, 1948 (J. A. 133). During 
the conversation appellee agreed with Mr. Tankersley that 
she would repay the day off even though she were sick or 
otherwise incapacitated on the “make-up” day (J. A. 48, 
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54, 66, 67, 134). On October 16, 1948, the “make-up” day, 
appellee was “somewhat disabled” on her way to work 
(J. A. 134). Appellee called the Times-Herald and talked 
to George Waters, a subordinate of Mr. Tankersley, then 
in charge of the city desk, and was told that she did not 
have to come to work or repay that day, October 16, because 
she was sick (J. A. 134). Appellee did not tell Waters of 
her complete agreement with Tankersley (J. A. 72-73). 
That evening Tankersley talked with appellee over the 
telephone and during that conversation appellee stated 
that she understood that it was her duty to repay the day 
which she had taken off and admitted that she owed the 
paper a day’s work (J. A. 134, 112, 113, 128, 130). While 
the lower court found that there was such a conversation 
(J. A. 134), appellee denied that she ever had such a con¬ 
versation (J. A. 60, 61). Appellee, however, subsequently 
and not withstanding having admitted to Tankersley that 
she owed the paper a day’s work, again approached Waters 
and again asked him if she had to repay the day again 
failing to disclose her agreement with Mr. Tankersley 
(J. A. 45, 72-73, 81). Waters, ignorant of her agreement 
with Tankersley, told her she did not have to repay the 
day she was in the accident (J. A. 72-73), and appellee then 
felt she did not owe the paper a day’s work (J. A. 45). 
Waters instructed appellee to come to him if Tankersley 
raised any question about appellee’s failure to work Octo¬ 
ber 16 (J. A. 73). 

There was no further conversation between Tankersley 
and appellee concerning whether or not she owed the Times- 
Herald a day’s work until the date appellee was discharged 
on October 27, 1948. 

On October 26, Mr. Tankersley gave Mr. Miller, an as¬ 
sistant city editor, a note directing him to inform appellee 
that she was to work election day in repayment for the day 
she owed the paper (J. A. 117, 135). Appellee contacted 
Mr. Flythe, Guild chairman, and asked him whether she had 
to Tepay the day that she had missed because she had been 
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in an accident. Mr. Flythe replied that she did not have 
to repay the day, but at the time of this conversation ap¬ 
pellee did not inform Mr. Flythe of her agreement with 
Mr. Tankersley that she would repay the day off even if 
she were sick or otherwise incapacitated on the 41 make¬ 
up” day (J. A. 102-103, 135). Nor did appellee inform 
Mr. Flythe that she had confirmed this agreement with Mr. 
Tankersley the night of the accident (J. A. 135, 102, 103). 

Approximately four o’clock on the afternoon of October 
27, Mr. Tankersley called appellee to his desk and asked 
her whether she was going to work election day (J. A. 135, 
136). Prior to this, Mr. Miller had informed Mr. Tankers¬ 
ley that appellee had raised some question about whether 
or not she would work election day (J. A. 110). There is a 
conflict in the testimony as to what actually occurred dur¬ 
ing the conversation between appellee and Mr. Tankersley 
which led to her discharge. 

Appellee’s version is that Mr. Tankersley called her over 
and in a belligerent tone demanded to know if she were 
going to work election day and if not to take her 4i things 
and get out right now.” He asked her twice more if she 
were going to work election day and “he kept shouting and 
shouting” (J. A. 46,47, 51, 57). Appellee, according to her 
version said nothing but “yes” she would work but that 
she was “taking it up with the Guild,” whereupon Mr. 
Tankersley, “very outraged” and “red in the face”, dis¬ 
charged her (J. A. 47, 57). 

Mr. Tankersley’s version was that he asked appellee if 
she were going to work election day and she replied “no”, 
she was taking it up with the Guild. He replied that the 
Guild had no right to question her assignment to work 
election day. Mr. Tankersley, then told her that all he 
wanted to know was whether she was going to work, she 
replied “no” she was going to take it up with the Guild 
whereupon, she was fired (J. A. 111). Mr. Tankersley de¬ 
scribed appellee’s manner as belligerent and contemptuous 
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(J. A. 113). He did not hear her say “yes” she would 
work (J. A. 114). 

Three witnesses who testified at the trial were present 
during this conversation. 

Mr. Waters did not overhear the conversation because it 
was a busy time of day and he had to take over Mr. Tank¬ 
ersley’s duties while he talked with appellee (J. A. 71, 72). 

Mr. Flythe testified that both appellee and Mr. Tankers- 
ley were carrying on the conversation in loud tones (J. A. 
95). He did not hear appellee state that she would work 
election day (J. A. 96). Appellee stated that she had 
talked with Mr. Flythe about it and “something to the 
effect that she didn’t know whether she would have to 
make up the time” (J. A. 103). She told Mr. Tankersley 
she wanted to take up with the Guild the question of whether 
she had to repay the day she was in the accident (J. A. 99). 
Mr. Tankersely then asked, “Well, are you or are you not 
going to work election night?” Appellee replied that she 
was going to take it up with the Guild (J. A. 103), and Mr. 
Tankersley fired her (J. A. 104). Appellee did not state 
whether or not she would work election night (J. A. 104). 

Mr. Moser testified that Mr. Tankersley told appellee 
that he wanted her to work election night. Appellee “said 
a great deal” and concluded by saying, “I do not think I 
have to work that day, and I am going to take this up with 
the Guild” (J. A. 127). Whereupon Mr. Tankersley fired 
her. Appellee was excited and indignant and was objecting 
very much (J. A. 127). There was a “considerable dis¬ 
pute” and “high words going on” (J. A. 127). Appellee 
stated that she did not want to work election night (J. A. 
129). 

Election day is an exceedingly important day at a news¬ 
paper and all reporters are expected to be on call on that 
day (J. A. 51, 77-79). It was imperative that Mr. Tankers¬ 
ley know ahead of time who would work for him on elec- 
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tion day so that he could make up his schedule in advance 
(J. A. 50, 77, 78). 

Appellee admits that it was her duty to work election 
day if ordered to do so (J. A. 51). 

i 

STATUTES INVOLVED 

The following sections of the District of Columbia Code 
(1951 ed.) are involved: 

Section 20-403: 

“The collector shall collect the goods, chattels, and 
personal estate of the deceased, including the debts 
due him, and cause the same to be appraised and re¬ 
turn an inventory thereof, as an administrator is re¬ 
quired to do, and may, under the authority of the court, 
sell perishable articles and bring suits for debts or 
other property, as an administrator may do, and shall 
account for the money recovered. The said collector 
may, if authorized by the court, take possession of, 
hold, manage, conserve and control all real estate af¬ 
fected by the will or wills in dispute, and said collector 
shall discharge, pendente lite, all the duties of an ad¬ 
ministrator, including the payment of debts, and shall 
be liable to an action by any creditor of the deceased 
and shall be entitled to the protection of any provision 
of law expressly relating to executors and adminis¬ 
trators. * * * ” 

Section 20-404: 

“On the granting of letters testamentary or of ad¬ 
ministration the power of any such collector shall 
cease, and it shall be his duty to deliver, on demand, 
all the property and money of the decedent in his 
hands, except as before excepted, to the person ob¬ 
taining such letters, and the executor or administrator 
may be permitted to prosecute any suit commenced 
by said collector as if the same had been begun by 
said executor or administrator, and may also defend 
any suit brought against said collector by any creditor 
of the deceased . 79 
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Section 20-502: 

“If the verdict of the jury in any suit against an 
executor or administrator be against such executor 
or administrator, or if he shall be willing to confess 
judgment, and the debt or damages which the deceased 
(if he or she were alive) ought to pay be ascertained 
by verdict, or confession, or otherwise, the court shall 
thereupon assess the sum which the executor or ad¬ 
ministrator ought to pay, regard being had to the 
amount of assets in his hands and the debts due to 
other persons; and if it shall appear to the court that 
there are assets to discharge all just claims against 
the deceased, the judgment shall be for the whole debt 
or damages found by the jury, or confessed, or other¬ 
wise ascertained, and costs; and if it shall appear to 
the court that there are not assets to discharge all such 
just claims, the judgment shall be for such sum only 
as bears a just proportion to the amount of the debt 
or damages and costs, regard being had to the amount 
of all the just claims and of the assets—that is to say, 
as the amount of all the said claims shall be to the 
assets, so shall the amount of the said debt or damages 
and costs be to the sum required, for which judgment 
is to be given. * * * ” 

Section 20-116: 

“The probate court may, in its discretion, authorize 
any fiduciary, accountable to it, to continue the busi¬ 
ness of a decedent for a period not exceeding twelve 
months after decedent’s death. 

• # • 

“Debts contracted and obligations incurred by the 
fiduciary in so continuing the business of the decedent 
shall be deemed to be an expense of administration of 
the estate.” 


9 


STATEMENT OF POINTS 

The District Court erred 

1. In failing to hold that appellee was properly dis¬ 
charged for conduct amounting to willful neglect of duty 
or gross misconduct or both and in failing to hold, alterna¬ 
tively, that there was good and sufficient cause for appel¬ 
lee’s discharge; 

2. In holding that the district court had jurisdiction 
when it appeared from the complaint that appellee’s total 
damages could not exceed $3,000; 

3. In failing to hold that the death of Eleanor Patterson 
terminated appellee’s contract of employment; 

4. In holding that the present cause could be maintained 
against appellant as Collector of an estate. 

SUMMARY OF ARGUMENT 

A. Appellee, after being given a day off from work in 
return for a promise to repay it, attempted to evade the 
repayment of the day even though she had admitted that 
she owed the newspaper a day’s work. When ordered to 
work election day in repayment of the day off, she refused 
to agree to work in a contemptuous manner. This conduct 
constituted willful neglect of duty and gross misconduct 
justifying appellee’s discharge. 

B. The collective bargaining agreement vests in man¬ 
agement, in conference with the Guild, the right to deter¬ 
mine whether an employee was discharged for good and 
sufficient cause. Absent mutual agreement to the contrary 
appellee was necessarily discharged for good and sufficient 
cause under the terms of the agreement, and the judgment 
of the lower court improperly concluded that she was not 
discharged for such cause. 

C. Since it appeared a legal certainty from the face of 
appellee’s complaint and appended collective bargaining 






agreement that her maximum possible recovery in the suit 
was severance and related pay totalling $2,560.00, the lower 
court lacked jurisdiction of the cause. 

D. Appellee was employed by Eleanor Patterson, owner- 
publisher of the Times-Herald as a reporter to gather news, 
write stories and feature articles, and engage in promo¬ 
tional and other activities. These duties constituted per¬ 
sonal services and appellee’s contract of employment was 
terminated by the death of Eleanor Patterson. 

E. By statute, only creditors of the deceased may sue 
collectors such as appellant. As appellee did not fall 
within that category, she was barred from suing appellant. 
Also, since obligations incurred by a collector in carrying 
on a decedent’s business are by statute an obligation of the 
estate, no judgment may be rendered against appellant 
after it had ceased to be collector and turned all of the 
estate assets over to the executors of the estate. 

ARGUMENT 

I. APPELLEE WAS PROPERLY DISCHARGED FOR CONDUCT AMOUNTING 
TO WILLFUL NEGLECT OF DUTY OF GROSS MISCONDUCT. 

The facts of this case clearly demonstrate that appel¬ 
lee’s conduct amounted to willful neglect of duty and/or 
gross misconduct. She obtained the consent of her su¬ 
perior, Mr. Tankersley, to take a day off from work for 
her own personal convenience but only by agreeing to re¬ 
pay the day off. She also agreed that if she were sick or 
otherwise incapacitated on the day she was to repay the 
paper for her time off by working on some subsequent day 
when ordered to do so by Mr. Tankersley. She admits this 
agreement (J. A. 48). 

Appellee took her day off and later while going to work 
to repay her day off, she was shaken up in an accident. She 
called Mr. Waters, in charge of the city desk, who told 
her she did not have to repay the day because she was in 
an accident (J. A. 44). That night Mr. Tankersley called 
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appellee and she admitted that she still owed the paper a 
day’s work (J. A. 112-113, 123-124). Appellee denied this 
conversation (J. A. 60-61), hut Mr. Moser who listened to 
the conversation confirmed Mr. Tankersley’s version of 
the conversation (J. A. 128). 

On the morning of October 27, 1948, appellee, after read¬ 
ing Mr. Tankersley’s note directing that she work election 
night, went to Mr. Flythe, chairman of the Guild, and asked 
him if she had to work election night in repayment of a day 
she was in an accident (J. A. 94). Mr. Flythe tpld her 
that she did not have to repay the day because she had been 
in an accident (J. A. 94). Appellee, however, neglected to 
inform Mr. Flythe of her agreement with Mr. Tankersley 
that even if she were unable to work on the “make-up” day, 
she would repay the day she owed at a later time (J. A. 102- 
103). She also neglected to inform Mr. "Waters of this 
agreement when she talked with him on the date of the 
accident, and a few days later when he told her she would 
not have to repay the day she was in the accident (J. A. 72- 
73, 81). 

This factual resume is necessary to demonstrate the 
manner in which appellee acted, and the fact that her ac¬ 
tions, when coupled with her failure to agree to work when 
she admits it was her duty to do so (J. A. 51), were com¬ 
pletely devoid of candor or of the minimum requirements 
of straight forward conduct and obedience to instructions 
which the law requires of employees. 

Most important, appellee refused to agree to work on a 
national election day, probably the busiest day of the year 
for a newspaper. Because election day coverage requires 
that all available employees be present and because there 
are a myriad of tasks to perform, careful advance assign¬ 
ment of personnel is an absolute necessity. To make ad¬ 
vance assignments the executive city editor must know 
which reporters will be available for work that day; De¬ 
spite all this, appellee, when asked whether she would work 
election night, either refused or, at best, refused to say 




whether or not she would work which was, under the cir¬ 
cumstances, tantamount to a refusal to work. For if Mr. 
Tankersley could not rely upon her presence on election 
night, he would have to assign her duties to others as ad¬ 
vance planning was a necessity in view of the volume of 
the work load. 

Compare the testimony of the participants and witnesses 
to the discharge. Appellee swore that she made but one 
statement during the conversation leading to her dis¬ 
charge; namely, “Yes, Tank, I will work for you election 
day, but I am taking it up with the Guild.” (J. A. 47, 57). 
Compare the testimony of Messrs. Tankersley, Flythe and 
Moser to the effect that she made many more statements 
than the one she admitted and did in fact engage in an 
argument with Mr. Tankersley in a loud voice before all 
the other employees in the city room. But all the witnesses 
agreed, and the court found, that appellee did not say that 
she would work. 

Perhaps the most unconscionable aspect of appellee’s 
behavior and what actually caused her own discharge was 
her failure to make complete disclosure to Mr. Waters and 
Mr. Flythe, the chairman of the Guild, of her agreement 
with Mr. Tankersley who was Waters’ and Flythe’s su¬ 
perior. When appellee wished a favor from Mr. Tankers¬ 
ley, namely the right to take a day off for her own personal 
convenience, she willingly agreed to repay the day whether 
she was able to work the “make-up” day or not. That 
week she only worked four days, whereas the collective 
bargaining agreement called for a five-day work week. 
She owed the newspaper a day’s work. When, however, she 
was involved in a minor accident on what was her regular 
day off from work but which was her “make-up” day, she 
called Mr. Waters and he told her she did not have to 
repay the day. But she did not tell him of her complete 
agreement with Mr. Tankersley. That very night she 
talked with Mt. Tankersley over the telephone and, as the 
trial court found (J. A. 134), appellee stated that she un- 
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derstood that she still owed the newsapper a day’s work. 
Yet appellee, when she returned to work two days later, 
again asked Mr. Waters if she owed a day’s work and again 
failed to tell Mr. Waters of her agreement with Tankers- 
ley. But when Waters told her she did not have to repay 
the day, not knowing the complete story, appellee blithely 
considered that, “From that day forward I felt that I 
didn’t owe Mr. Tankersley that day” (J. A. 45). This was 
appellee’s testimony despite the fact that two days previ¬ 
ously she had admitted to Tankersley that she owed the 
paper a day’s work. Then, when appellee saw the note 
ordering her to work election day in repayment for the 
day she owed Tankersley, she did not go to Mr. Waters 
who was present that entire day but went to Mr. Flythe 
and asked him if she had to repay the day she was in the 
accident, again failing to give the complete details of her 
agreement with Tankersley. 

Thus appellee, after admitting she owed the newspaper 
a day’s work went to two of Tankersley’s subordinates and 
by deliberately withholding the true facts obtained their 
statements that she did not have to repay the day. Why 
didn’t she go to Tankersley, the editor in charge and the 
one with whom she had made the agreement ? Appellee at¬ 
tempts to excuse her conduct by referring to her conversa¬ 
tion with Waters. But Waters had instructed appellee 
to come to him if Tankersley raised any question about 
her day off. Why didn’t appellee follow Waters’ instruc¬ 
tions? Appellee’s whole conduct was nothing more than 
office chicanery calculated to obtain a day’s wages without 
giving the newspaper a day’s work. 

Had appellee made full disclosure to Waters and Flythe 
the discharge undoubtedly would not have occurred. 

Thus we have a failure to agree to work when ordered to 
do so, engaging in an intemperate argument in the City 
Room, and attempting, by withholding all of the facts, to 
obtain mlings from Tankersley’s subordinates that she 
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did not owe the newspaper a day’s work after she had 
admitted to Tankersley that she did. 

Such conduct on the part of appellee constituted either 
“ willful neglect of duty or gross misconduct” or both, 
which justified her summary discharge. This characteriza¬ 
tion of conduct is, of course, subject to a variety of inter¬ 
pretations and cannot be considered in vaccuo. The char¬ 
acterization of conduct must be defined with reference to 
the context in which it vras used. 

Generally speaking, the term “misconduct” has been de¬ 
fined as a deviation from a duty or definite rule of conduct. 
MandeUa v. Mariano , 61 R. I. 163, 200 A. 478, 480. It 
has also been defined as “any improper or wrong con¬ 
duct.” Bigelow v. Waselik, 133 Conn. 304, 50 A. 2d 769. 
The term “misconduct” obviously is subject to varied in¬ 
terpretations depending upon the factual situation to which 
it is applied. For example, “misconduct” in divorce ac¬ 
tions means the ground for divorce; in relation to profes¬ 
sional services of an attorney, it means breach of trust; 
and in relation to a student, it means detrimental behavior 
toward his education institution. Roger v. American Ken¬ 
nel Club, 138 Misc. 310, 245 N. Y. S. 662, 669, 670 (1930). 

Similarly, the phrase “willful neglect of duty” must be 
defined with reference to the context within which it is used. 
Thus, “duty” in the collective bargaining agreement means 
the “duty” which the employee, Tina Marranzano, owed 
her employer. A “willful neglect” of that duty would be 
nothing more than an intentional, as distinguished from 
inadvertent, omission or failure to do or perform some 
work, duty, or act. H. Hackfield & Co. v. United States, 197 
IJ. S. 442 ; 65 C. J. S., p. 290. It follows that in order to 
determine whether appellee was guilty of “willful neglect 
of duty” it is necessary to ascertain what duty appellee 
owed her employer, for the facts disclose that she inten¬ 
tionally neglected that duty. 

The law governing the relationship of master and servant 
is explicit as to the duty owed the employer by the em- 


15 


ployee. As the court stated in Joseph E. Seagram & Sons 
v. Bynum, 191 F. 2d 5: 

“A servant is bound to obey all reasonable orders of 
his employer; and his refusal to do so justifies his dis¬ 
charge. [citing cases].” (p. 17) 

Similarly, in N. L. R. B. v. Montgomery Ward & Co., 157 
F. 2d 486, the court held: 

“It was implied in the contract of hiring that these 
would do the work assigned to them in a careful and 
workmanlike manner; that they would comply with 
all reasonable orders and conduct themselves so as not 
to work injury to the employer’s business; that they 
would serve faithfully and be regardful of the interests 
of the employer during the term of their service, and 
carefully discharge their duties to the extent reason¬ 
ably required. 35 Am. Jur., p. 514. Any employee 
may, of course, be lawfully discharged for disobedience 
of the employer’s directions, in breach of his con¬ 
tract.” (p. 496) 

There can be no doubt that if appellee refused to obey 
a reasonable order of her immediate superior to work on 
a certain day she failed or neglected the duty she owed 
her employer, and such neglect was willful as it was in¬ 
tentional. 

In many instances the failure to follow instructions has 
resulted in justifying an employee’s discharge. 

In Compania Constructora Bechtei-McCone v. McDonald, 
157 F. 2d 749, the court was called upon to construe a con¬ 
tract which provided that the employee could be discharged 
for insubordination or violation of company rules. The 
evidence disclosed that the plaintiff had twice refused an 
order to obtain certain equipment which was located about 
a quarter-mile away from the scene of the work and at that 
time had had a heated argument with the foreman. The 
court held that the employee had been insubordinate and 
that his discharge was justified. See also Bernstein v. 
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Lipper Mfg. Co., 307 Pa. 36,160 A. 770; Lightcap v. Keaggy, 
128 Pa. Super. 348, 194 A. 347; Peniston v. John Y. Huber 
Co., 196 Pa. 580, 46 A. 934. 

The exact language in question here was discussed in 
State v. East Baton Rouge Parish School Board, La. 

, 36 So. 2d 832. There a statute prohibited the dis¬ 
charge of school bus drivers except for “willful neglect of 
duty.” The school board sent out circulars to each driver 
requesting that each driver answer certain questions con¬ 
tained therein. The drivers failed to comply, the board 
again requested that the questions be answered. The 
drivers refused to answer and the board discharged them. 
The court ruled that the drivers could have no recovery 
because their failure to answer or reply to the circular 
constituted “willful neglect of duty.” 

Thus whether it be termed insubordination or a refusal 
to obey reasonable orders plaintiff was guilty of a “will¬ 
ful neglect of duty” as that phrase is used in the collective 
bargaining agreement when she refused to work on elec¬ 
tion night when so ordered by Garvin Tankersley, her su¬ 
perior. Also falling within that category was appellee’s 
failure to contact Mr. Waters, as he had ordered her to 
do, should Mr. Tankersley question her about not working 
because of her accident. 

Plaintiff was also guilty of gross misconduct when she 
refused to tell her superior whether or not she would work, 
and argued with him in loud and insolent tones. 

The court laid down the following test in In re Nagel, 
278 Fed. 105: 

“Any misconduct, however, which is inconsistent with 
the relation of employer and employee will justify 
the former in terminating the relationship. * * * If 
the employee does any act which is inconsistent with 
the duties* and obligations arising out of and incident 
to the relation, it is good ground for his discharge.” 
(p. 109) 




Similarly, in Myers v. American Well Works, 114 F. 2d 
252, cert, den., 313 U. S. 563, where the court declared that 
an employment contract is 

“subject to the implied condition that the conduct 
of the employee towards the employer shall at least be 
respectful and free from insolence, disrespect and in¬ 
subordination.” (p. 253) 

Perhaps the clearest exposition of conduct justifying the 
discharge of an employee is found in Williston on Contracts 
(Rev. ed.) Section 1017. There the author states: 

“A distinction, not always observed, is important 
here between several possible kinds of disobedience: 

“1. Disobedience which is due merely to negligence 
or forgetfulness of a general order, or a particular in¬ 
struction. 

“2. Disobedience which is willful in the sense that 
the employee is conscious that he is disobeying orders 
but his action is not accompanied with an element of 
defiance or insubordination. 

“3. Disobedience which is accompanied with an ele¬ 
ment of insubordination and involves a direct refusal 
to recognize the master’s authority in regard to the 
matter in question. 

“Disobedience of the last kind, though relating to 
a trivial matter and though causing no damage, will 
always justify immediate discharge.” 

Appellee’s conduct falls within the third category and 
her discharge was justified. 

Keeping in mind the circumstances of this case it is dif¬ 
ficult to see how plaintiff can argue that she was not justi¬ 
fiably discharged. She was asked to work on a presidential 
election day, admittedly one of the most important days in 
a four year period from a newspaper standpoint. All per¬ 
sons connected with a newspaper expect that they may be 
called upon to work that day, and in fact, a great majority 
of the staff is present. Because of the amount of work 
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involved and the long hours, employees may be called upon 
to work. Thus, it was absolutely essential that the execu¬ 
tive city editor know well in advance which employees 
would be available for work on election day. It follows 
that a refusal to work election day (or any day for that 
matter) or even a refusal by the employee to state whether 
she would work that day is conduct justifying discharge 
under the terms of the contract. The enormity of the 
offense is only increased when the employee shouts loudly 
in a defiant manner and uses insolent tones towards her 
superior. Further, if one employee can lawfully engage 
in such conduct, then all may do so. How could the city 
editor plan the operation of the newspaper if every em¬ 
ployee refused to say whether he would work that day or 
not? If this court places a stamp of approval on such 
conduct by failing to hold that it constituted willful neglect 
of duty or gross misconduct, every employee of the paper 
could refuse to say whether or not he would work when 
ordered to do so. It would be impossible to publish a news¬ 
paper under such intolerable conditions. 

It follows that where, as here, an employee refuses to 
obey a reasonable order of his superior, he is guilty of 
‘‘gross misconduct or willful neglect of duty.” To rule 
otherwise would permit all employees subject to the con¬ 
tract to refuse to work without being subject to dismissal. 
Such a holding w T ould, of course, be untenable. 

The ruling of the lower court (J. A. 136-137) that ap¬ 
pellee did not have to repay the day she was in the accident, 
although erroneous, has no real bearing on this contro¬ 
versy. The collective bargaining agreement grants em¬ 
ployees sick leave rights in accord with the “practice of 
the Editorial Department’’ (J. A. 19). Had appellee been 
ill on a regularly scheduled work day, she would be entitled 
to sick leave. But appellee had been given permission to 
take a regular work day off to meet her own personal 
convenience. During that week she only worked thirty-two 
hours—four days—even though the agreement provides for 
a forty-hour, five-day vreek (J. A. 14). She was thus re- 
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quired to repay her day off under the specific terms of the 
collective bargaining agreement. 

But whether appellee owed the paper a day’s work is 
immaterial, for even assuming appellee did not owe the 
paper a day’s work and assuming that she was entitled to 
either regular or overtime pay for working on election day, 
that is no justification for her actions. The duty to work 
was paramount; and she failed in that duty. Appellee was 
properly discharged. 

H. APPELLEE WAS DISCHARGED FOR GOOD AND SUFFICIENT CAUSE. 

A. Appellee Was Properly Discharged For "Good And Sufficient 
Cause" Absent A Mutual Agreement To The Contrary. 

The collective bargaining agreement provides that there 
shall be no discharges except for “good and sufficient 
cause.” The lower court erroneously concluded that this 
provision required a judicial determination of whether such 
cause was present. Appellee, hovrever, is entitled to sever¬ 
ance pay whether discharged for cause or not. The “good 
and sufficient cause ’ ’ provision becomes operative only 
where there is a mutual agreement by the management and 
the Guild that the discharge was not for cause. When 
there is such an agreement, the employee becomes entitled 
to reinstatement plus back pay. This is the only signific¬ 
ance of the provision. It is inoperative unless the parties 
utilize its provisions. 

The significance of this provision is discussed at length 
in appellant’s reply brief in No. 11,762. 

B. Appellee Was Discharged For "Good And Sufficient Cause" 

As A Matter Of Law. 

Assuming, arguendo, it was for the court to decide 
whether appellee was discharged for good and sufficient 
cause, the lower court erred in failing to hold that such 
cause existed. Appellee’s conduct is detailed in the state¬ 
ment of facts in Section I of this brief and will not be re¬ 
peated here. Such conduct, as it was “willful neglect of 
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duty and/or gross misconduct, ’’ was even more clearly 
“good and sufficient cause” for appellee’s discharge. We- 
woka v. Rodman, 172 Okla. 630, 46 P. 2d 334; Hunter v. 
Quick, 183 Okla. 19, 79 P. 2d 590; Keserich v. Carnegie- 
lllinois Steel Corp., 163 F. 2d 889; Quick v. Southern 
Churchman Co., 171 Va. 403, 199 S. E. 489; Compania Con- 
structora Bechtel-McCone v. McDonald, 157 F. 2d 749; cf. 
Starin v. United States, 31 Ct. Cl. 65. 

m. THE LOWER COURT LACKED JURISDICTION AS IT APPEARS FROM 
APPELLEE'S COMPLAINT THAT HER MAXIMUM POSSIBLE RECOVERY 
WAS LESS THAN $3,000. 

It is apparent from the face of appellee’s complaint 
to 'which the collective bargaining agreement was ap¬ 
pended that under no circumstances vrould she be able 
to recover $3,000 or more, a jurisdictional requirement of 
the District Court. Appellee’s action is one ex contractu, 
as was conceded at pre-trial. Odell v. Hurrihle Oil & Refin¬ 
ing Co., 201 F. 2d 123, cert. den. 345 U. S. 941 (J. A. 32). 
The allegations in paragraph 22 of appellee’s complaint 
(J. A. 7) that she has suffered “great hardships”, “dam¬ 
ages to her professional reputation” and “great loss of 
income” may be disregarded as unrecoverable elements 
of damage in this action, Pfeffer v. Ernst, 82 A. 2d 763; 
Carroll v. Somervell, 116 F. 2d 918, especially w T here not 
accompanied by any allegations of tortious conduct. Tous- 
ley v. Atlantic City Ambassador Hotel Corp., 25 N. J. Misc. 
88, 50 A. 2d 472. Plaintiff waived all claim to punitive 
damages (J. A. 32), such damages not being recoverable for 
breach of contract. Minick v. Associates Inv. Co., 71 App. 
D. C. 367, 110 F. 2d 267; Restatement of Contracts, Sec¬ 
tion 342. Consequently, appellee may not rely upon puni¬ 
tive damages or damage to reputation in attempting to 
show the requisite jurisdictional amount. Carroll v. Som¬ 
ervell, supra; Thompson v. Mutual Benefit Health & Acci¬ 
dent Ass y n., 83 F. Supp. 656; Brisbois v. Hague, 85 F. Supp. 
13; Sadler v. Pennsylvania Refining Co., 31 F. Supp. 1. 
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Appellee then must rely solely upon the terms of the 
collective bargaining agreement to demonstrate the pres¬ 
ence of the requisite jurisdictional amount. 

The agreement, however, in plain terms limits her maxi¬ 
mum possible recovery to severance pay, vacation pay and 
notice pay which total $2,556.80, the amount of appellee’s 
judgment. This is an ascertainable sum certain. Under 
no circumstances could her recovery have exceeded this 
amount, and the lower court so held. Consequently, the 
lower court lacked jurisdiction of the subject matter, the 
matter in controversy not amounting to $3,000. 

The mere fact that appellee demanded $10,000 damages 
did not alone give the lower court jurisdiction. It must 
appear from the face of the complaint that the matter in 
controversy exceeds $3,000, and an assertion of the right 
to recover a larger amount is insufficient where the facts 
alleged do not support the claim. First National Bank v. 
Louisiana Highway Commission, 264 U. S. 308. As the 
Supreme Court stated in St. Pml Mercury Indemnity Co. 
v. Red Cab Co., 303 U. S. 283, cited by the lower court: 

“The intent of Congress drastically to restrict Fed¬ 
eral jurisdiction in controversies between citizens of 
different states has always been rigorously enforced 
by the courts. The rule governing dismissal for want 
of jurisdiction in cases brought in the Federal Court 
is that, unless the law gives a different rule, the sum 
claimed by the plaintiff controls if the claim is appar¬ 
ently made in good faith. It must appear to a legal 
certainty that the claim is really for less than the 
jurisdictional amount to justify dismissal. The in¬ 
ability of plaintiff to recover an amount adequate to 
give the court jurisdiction does not show his bad faith 
or oust the jurisdiction. Nor does the fact that the 
complaint discloses the existence of a valid defense 
to the claim. But if, from the face of the pleadings, 
it is apparent, to a legal certainty, that the plaintiff 
cannot recover the amount claimed or if, from the 
proofs, the court is satisfied to a like certainty that the 
plaintiff never was entitled to recover that amount, 
and that his claim was therefore colorable for the 
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purpose of conferring jurisdiction, the suit unit he 
dismissed. Events occurring subsequent to the institu¬ 
tion of suit which reduce the amount recoverable be¬ 
low the statutory limit do not oust jurisdiction.’’ (pp. 
288-290) (Emphasis added) 

Here appellee’s complaint falls within the rule as above 
stated for it appears “to a legal certainty’’ from the face 
of the complaint that she could not recover the jurisdic¬ 
tional amount, $3,000. As this is true, the “good faith” 
doctrine relied upon by the lower court is expressly inap¬ 
plicable. Appellee did not allege that she had contracted 
to work for a fixed term and thus could not recover dam¬ 
ages for loss of wages. Nor could she recover punitive or 
other damages sounding in tort. It follows that the Dis¬ 
trict Court lacked jurisdiction. 

Further, the lower court should have applied the doc¬ 
trine of the St. Paul Mercury Indemnity Co. case, supra, 
and dismissed the case when it appeared to a legal certainty 
“from the proofs” that appellee could not recover the 
requisite jurisdictional amount. The ruling of the lower 
court that severance pay was a liquidation of damages auto¬ 
matically made those damages determinative of the court’s 
jurisdiction. Associated Press v. Emmett, 45 F. Supp. 907 
(cited by appellee). 

Courts have consistently held that in suits for breach of 
employment contracts it must affirmatively appear that the 
employee’s recovery will be within the jurisdiction of the 
court. Odell v. Humble Oil & Refining Co., 201 F. 2d 123 
(suit for breach of collective bargaining agreement); Car- 
roll v. Somervell, supra; Cooney v. Legg, 34 F. Supp. 531; 
Lambrou v. Miner, 36 F. Supp. 451; Wilderman v. Roth, 17 
F. 2d 486; Brisbois v. Hague, supra. 

Since as a matter of law appellee’s maximum recovery 
could never reach the minimum jurisdictional requirements 
of the lower court, it follows that the case should be re¬ 
manded to the District Court with directions to dismiss the 
cause for lack of jurisdiction of the subject matter. 
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IV. APPELLEE'S CONTRACT, BEING ONE FOR PERSONAL SERVICES. 

TERMINATED ON THE DEATH OF ELEANOR PATTERSON. 

Appellee worked as a reporter on the Times-Herald, of 
which Eleanor Patterson was the owner-publisher. Ap¬ 
pellee, as a reporter, gathered news and information and 
wrote stories for publication in the Times-Herald. She 
wrote full page feature stories for the Sunday paper, en¬ 
gaged in promotional activities, and also performed duties 
at the direct request of Eleanor Patterson (J. A. 61-62). 
Appellee worked in the editorial department of the news¬ 
paper (J. A. 43) which was under Eleanor Patterson’s 
direct supervision before her death (J. A. 84-86). Mrs. 
Patterson, to a “very great extent,” took a day-to-day 
active interest in the reporters and other employees in the 
editorial department (J. A. 86). 

The collective bargaining agreement upon which appellee 
bases her action is not a contract of employment. J. 1. Case 
Co. v. N. L. R. B. y 321 U. S. 332. Appellee’s personal agree¬ 
ment with Eleanor Patterson, express or implied, was ap¬ 
pellee’s contract of employment without which appellee 
would have no standing to sue for a violation of the collec¬ 
tive bargaining agreement. The question, then, is whether 
appellee’s contract of employment was one for personal 
services. If so, it terminated upon Eleanor Patterson’s 
death. Williston on Contracts (Rev. ed.) Section; 1941; 
Lacy v. Getman , 119 N. Y. 109, 23 N. E. 452; Ellerson v. 
Grove , 44 F. 2d 493. As this court stated in Schumate v. 
JSoJwn, 56 App. D. C. 290, 12 F. 2d 825, a case dealing with 
a contract of employment with a partnership: 

“If the employee dies the employer has no remedy 
against his estate. His death puts an end to the con¬ 
tract. It is but just that the same results shall follow 
from the death of the employer.” (p. 292) 

Clearly, appellee’s employment contract was one for 
personal services. Her employer exercised direct super¬ 
vision over the editorial department, and appellee’s writ¬ 
ings had to satisfy her employer as to content and literary 
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style, the latter being an elusive concept and entirely per¬ 
sonal. Appellee’s duties bear a close resemblance to those 
of a feature columnist which w*ere held to be personal serv¬ 
ices in Associated Newspapers v. Phillips, 294 Fed. 845. 
It follows from the authorities cited, supra, that appellee’s 
contract of employment terminated upon the death of 
Eleanor Patterson, and she may have no recovery in this 
suit, especially since Mrs. Patterson would have had no 
action against the estate of appellee had she died prior to 
Mrs. Patterson. 

Further, aside from the question of personal services, 
the death of Eleanor Patterson operated to discharge ap¬ 
pellee as a matter of law. Matthews v. Minnesota Tribune 
Co., 215 Minn. 369, 10 N. W. 2d 230. 

As the employment contract terminated on the death 
of Eleanor Patterson, appellee is entitled to severance and 
related pay only from the date of her employer’s death. 
The collective bargaining agreement limits severance pay 
to the “latest period” of employment (J. A. 17), which in 
appellee’s case commenced with the death of her employer 
and ended with her discharge, a period of approximately 
three months. 

V. APPELLANT MAY NOT BE SUED IN ITS REPRESENTATIVE CAPACITY 

AS COLLECTOR. 

Appellee has maintained this suit against appellant as 
Collector of the Estate of Eleanor Patterson, Deceased. 
Appellant was appointed collector of the estate of Eleanor 
Patterson and ordered to continue the decedent’s news¬ 
paper business known as the Times-Herald by the United 
States District Court for the District of Columbia, on Au¬ 
gust 3, 1948 (J. A. 143). Appellant continued in that ca¬ 
pacity until February 9, 1949, on which date the testa¬ 
mentary executors were duly appointed and took over the 
operations of the newspaper business (J. A. 3). Subse¬ 
quently, on March 25, 1949, appellee filed suit against ap¬ 
pellant. 
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Section 20-403 of the District of Columbia Code (1951 
ed.) establishes the duties of collectors. The section em¬ 
powers the collector to bring suit generally but then pro¬ 
vides that collectors “ shall be liable to an action by any 
creditor of the deceased.’’ 

Under the above section, the only person who may sue 
the collector is “any creditor of the deceased.” Originally, 
there was no statutory provision permitting suits against 
a collector, the statute giving the collector only the right 
to sue. The original statute was construed in Berry & 
Whitmore Company v. Dcmte, 43 App. D. C. 110, wherein 
the court found that a creditor of the deceased had no right 
to sue a collector under the statute as it then read. The 
court then stated: 

“Analyzing these provisions of the Code, we find that 
Sec. 306, prescribing the duties of a collector, author¬ 
izes him to ‘bring suits;’ but, were the converse also 
intended, the usual legislative expressions, ‘sue and 
be sued’, would undoubtedly have been employed to 
express the legislative intent * * * .” (p. 113) 

In 1920, the Code provision relating to collectors was 
amended, rendering collectors liable to actions brought by 
“any creditor of the deceased.” No attempt was made by 
Congress to enlarge further the liability of collectors to 
be sued in their official capacity. Under the doctrine of 
expressio unvus est exclusio alterius, the amendment ex¬ 
pressly permitting creditors of the deceased to sue col¬ 
lectors, negatives any such right in other persons in view 
of the prior decision in Berry & Whitmore Co. v. Damte, 
supra. In Be Herle’s Estate, 165 Misc. 46, 300 N. Y. S. 103. 

This statutory scheme is further emphasized by Section 
20-404 which provides that the power of the collector ceases 
on the granting of letters testamentary 

“and it shall be his duty to deliver, on demand, all the 
property and money of the decedent in his hands, ex¬ 
cept as before excepted, to the person obtaining such 
letters.” 
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The executor or administrator may be permitted to 
prosecute any suit commenced by the collector and may also 
“defend any suit brought against said collector by any 
creditor of the deceased.” 

Since the claim herein is not by any creditor of the de¬ 
ceased, the plaintiff has no right to maintain the present 
action against The Riggs National Bank, as a collector, in 
its official or representative capacity. 

In 34 C. J. S., Executors and Administrators, Section 
1040, page 1315, it is declared that an administrator ad col¬ 
ligendum “is not a representative of decedent so as to be 
liable to an action for the non-performance of decedent’s 
contracts.” See also In Re Herle’s Estate , supra . 

Sections 20-404 and 405 of the Code (1951 ed.) give the 
court power to force the collector to deliver the assets of 
the estate to executors or administrators. Thus, had appel¬ 
lant as collector refused to deliver the assets of Eleanor 
Patterson’s estate to the executors when they were ap¬ 
pointed on February 9, 1949, the court would have forced 
appellant to do so. Since appellee’s claim is ex contractu , 
a liability upon the estate assets, and not a personal liabil¬ 
ity of the collector, it follows that any judgment rendered 
subsequent to the time the assets of the estate were trans¬ 
ferred to the executors would convert an estate liability 
into the collector’s personal liability. 

The statutory scheme does not permit such a result. 
Even if it did, as Section 20-403, supra , entitles collectors 
to any provision of law relating to executors and admin¬ 
istrators, no judgment could have been rendered against 
the appellant for it held no assets of the estate at the 
time judgment was rendered by the lower court as its vice- 
president testified under oath (J. A. 87-89). Under Section 
20-502 of the Code judgments against executors and admin¬ 
istrators are limited to the proportion it bears to the 
amount of estate assets regard being had to other claims. 
Here appellant has no estate assets and consequently no 
judgment could be rendered against it under the cited 
provision. 
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The lower court cited Section 20-116 as permitting appel¬ 
lee to maintain this suit against appellant as Collector. 
That section specifically states however, that: 


4 ‘Debts contracted and obligations incurred by the 
fiduciary in so continuing the business of the decedent 
shall be deemed to be an expense of administration of 
the estate (Emphasis added) 


As the obligation, if any, incurred by plaintiffs dis¬ 
charge is an expense of the administration of the estate, 
it follows that appellee has sued the wrong defendant, the 
proper defendants being those who had custody and con¬ 
trol of the estate assets at the time the action was brought, 
namely, the executors. 


CONCLUSION 

As the judgment of the District Court is clearly errone¬ 
ous the judgment must be reversed with directions to enter 
judgment for appellant or dismiss the cause for want of 
jurisdiction. 

Respectfully submitted, 

Perry S. Patterson, 

Kelley E. Griffith, 

Herbert J. Miller, Jr., 

Attorneys for Appellant in No. 11,763. 
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QUESTION PRESENTED 

Can an employee recover more than severance pay when 
discharged by her employer for cause deemed to be good 
and sufficient where such employee has not agreed to work 
for a fixed term and where she premises her rights on a 
collective bargaining agreement which provides: 

1. An employee shall receive severance pay if dis¬ 
charged for any reason other than willful neglect of 
duty or gross misconduct; 

2. There shall be no discharge except for good and 
sufficient cause; and 

3. If upon application of a discharged employee it is 
mutually agreed by employer and union that the em¬ 
ployee was not discharged for good and sufficient cause, 
such employee is entitled to reinstatement with back 

pay, 

And where conferences between the employer and the 
union failed to result in mutual agreement that the dis¬ 
charge was without good and sufficient cause? 
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IN THE 


United States Court of Appeals 


For the District of Columbia Circuit 


No. 11,762 


Tina Marranzano, Appellant, 

i 

v. 

The Riggs National Bank of Washington, D. C., Collec¬ 
tor of the Estate of Eleanor Patterson, Deceased, 
Appellee. 


On Appeal from a Judgment of the United States District Court 

for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASE 

Appellant, a discharged employee, seeks damages for 
breach of an employment contract. Appellant was orally 
hired in 1939 for an indefinite term (J. A. 52, 53). Subse¬ 
quent to appellant’s hiring, a collective bargaining agree¬ 
ment was entered into on February 5, 1948, between Elea¬ 
nor Patterson, publisher-owner of the newspaper business 
known as the Washington Times-Herald, and the Washing- 
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ton Newspaper Guild (J. A. 7, 27), a labor union of which 
appellant was a member. The collective bargaining agree¬ 
ment was to remain in effect until December 31,1949 (J. A. 
26), but it was actually terminated by the parties on No¬ 
vember 4, 1949 (J. A. 105-106). Eleanor Patterson died 
July 24,1948. On August 3,1948, the Riggs National Bank 
w^as appointed Collector of the Estate of Eleanor Patterson 
and served in that capacity until February 9,1949 (J. A. 3). 

Appellant was discharged October 27, 1948 during the 
period of the Collectorship. 

The collective bargaining agreement in question pro¬ 
vided in Article VI(C) that certain employees were entitled 
to severance pay if discharged “for any reason other than 
willful neglect of duty or gross misconduct 7 7 (J. A. 17). 
Article VI(G) provided that there should be “no discharge 
except for good and sufficient cause 77 , that a discharged em¬ 
ployee upon request could have a conference between the 
employer and the union, and that if the employer and union 
at such conference mutually agreed that an employee’s 
discharge was not based on good and sufficient cause, the 
employer was required to reinstate the employee “with full 
pay for the period from date of discharge to date of rein¬ 
statement” (J. A. 17). 

Although conferences were held between the employer 
and the union, no mutual agreement was ever reached be¬ 
tween the Times-Herald and the Washington Newspaper 
Guild that appellant’s discharge was not based on “good 
and sufficient cause” (J. A. 6). 

The trial court found that the appellant was not dis¬ 
charged for willful neglect of duty or gross misconduct 
nor for good and sufficient cause, and held that the maxi¬ 
mum damages which appellant could recover were sever¬ 
ance pay, vacation pay and two weeks pay in lieu of notice 
totalling $2,566.80 (J. A. 140). 

Appellant contends she is entitled to recover as dam¬ 
ages the amount she would have earned at the Times- 
Herald from the date she was discharged until she obtained 
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permanent employment elsewhere on April 6, 1951, plus 
expenses incurred in seeking employment, less amounts 
earned at temporary jobs (App. Br., p. 3). Appellant 
makes this contention despite the fact the collective bar¬ 
gaining agreement upon which she relies expired Novem¬ 
ber 4, 1949. ■ 


SUMMARY OF ARGUMENT 

The trial court properly held that severance pay was in 
the nature of liquidated damages; consequently, the court’s 
action in limiting appellant’s recovery to that amount was 
proper. The collective bargaining agreement sued upon 
expressly limits the recovery of discharged employees to 
severance, notice and vacation pay by providing for such 
pay for discharge for “any” reason other than willful 
neglect of duty or gross misconduct. 

Regardless of whether severance pay constitutes liqui¬ 
dated damages, appellant may not recover damages for 
wages lost during the time she was unemployed. Appellant 
had not bound herself to work for a fixed term and conse¬ 
quently the contract lacked mutuality and was terminable 
at the will of either party. 

Appellant claims she is entitled to “normal damages 
flowing from a breach of contract” but cites no case or 
authority which would sustain her right to recover dam¬ 
ages for loss of income from the date she was discharged 
until the date she found permanent employment. Appel¬ 
lant’s contract of employment was terminated by her dis¬ 
charge October 27, 1948. The collective bargaining agree¬ 
ment upon which she relies was terminated November 4, 
1949. Consequently, appellant’s claim for damages for 
loss of income until the date she found permanent em¬ 
ployment on April 6,1951, approximately a year and a half 
after the collective bargaining agreement terminated, is 
untenable. 
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ARGUMENT 

L THE LOWER COURT PROPERLY LIMITED APPELLANTS RECOVERY TO 
SEVERANCE, VACATION. AND NOTICE PAY. 

The language of the collective bargaining agreement in¬ 
volved in this suit plainly establishes three types of dis¬ 
charges and in each case clearly provides for varying con¬ 
sequences to the employee and the employer. The first 
class of discharges are those for “willful neglect of duty 
or gross misconduct.” Employees discharged for either 
willful neglect of duty or gross misconduct are not entitled 
to severance pay, vacation pay or two weeks notice pay. 
Employees discharged “for any reason other than willful 
neglect of duty or gross misconduct” are entitled to sever¬ 
ance, notice, and vacation pay. 

As to the second class of discharges, the agreement pro¬ 
vides that there shall be no discharges except for “good 
and sufficient cause” and that if the Times-Herald and the 
Guild mutually agree that an employee was not discharged 
for “good and sufficient cause” then the employee shall be 
reinstated to his job and paid all of the wages lost from 
date of discharge to date of reinstatement. This payment 
of lost wages, however, is specifically limited to those dis¬ 
charges where the management and union reach an agree¬ 
ment that the discharge was not for “good and sufficient 
cause.” Where such an agreement is reached the em¬ 
ployee is not entitled to severance, vacation, or notice pay; 
he is entitled to reinstatement and back pay. 

The third class of discharges is where an employee is 
discharged for “any reason other than willful neglect of 
duty or gross misconduct” and there is no mutual agree¬ 
ment between the management and the Guild that the em¬ 
ployee was not discharged for “good and sufficient cause.” 
Absent mutual agreement the employee is not entitled to 
reinstatement and back pay. If he is discharged for a rea¬ 
son “other than willful neglect of duty or gross miscon¬ 
duct,” the employee is entitled to severance, vacation, and 
notice pay. 
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To summarize the dismissal provisions of the agreement, 
an employee discharged for willful neglect of duty or gross 
misconduct is entitled to nothing. Where an employee is 
discharged and there is mutual agreement between manage¬ 
ment and the Guild that there was no “good and sufficient 
cause” for the discharge, the employee is entitled to rein¬ 
statement plus back pay but not severance, vacation or 
notice pay. Absent mutual agreement, however, the em¬ 
ployee stands discharged for cause and is not entitled to 
back pay and reinstatement but does receive severance, 
vacation and notice pay. This is the contract the parties 
agreed to and the court cannot make another. 

Appellant contends that she is entitled to wages lost dur¬ 
ing her period of unemployment and in her original com¬ 
plaint also demanded reinstatement, but that claim was sub¬ 
sequently abandoned. Apparently appellant also sought 
severance, vacation and notice pay (See paragraphs 16,17, 
of appellant’s complaint, J. A. 6), although that claim now 
seems to be abandoned (App. Br., p. 3). 

By originally seeking reinstatement and now the equiva¬ 
lent in damages of reinstatement plus back pay, appellant 
is obviously attempting to place herself in the position of 
a discharged employee where the discharge was mutually 
agreed by management and the Guild to be not for “good 
and sufficient cause” and where management then refused 
to reinstate, notwithstanding such mutual agreement. Such 
an employee would, of course, be entitled to reinstatement 
plus back pay or the equal thereof in damages. But ap¬ 
pellant is not so entitled because there was no mutual 
agreement between the management and the Guild. Absent 
agreement, appellant’s recovery is limited to severance, va¬ 
cation and notice pay. Under the terms of the agreement 
this, and this alone, constitutes appellant’s right to re¬ 
covery. Under no other contractual provision or theory is 
appellant entitled to recover for loss of wages. 

Appellant has admitted that she did not contract or 
promise to work for a definite period of time. Since this 
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is true, her agreement with Eleanor Patterson was ter¬ 
minable at will, except only so far as limited by the collec¬ 
tive bargaining agreement. As appellant had not agreed 
to work for a fixed term nor had there been a mutual agree¬ 
ment by the Times-Herald and the union that she was not 
discharged for a good and sufficient cause, it follows that 
her recovery is limited to severance pay, vacation pay, and 
notice pay, the amount awarded by the lower court. 

Appellant contends that the lower court erred in ruling 
that the severance pay provisions of the collective bargain¬ 
ing agreement constituted liquidated damages because the 
parties did not so intend. The answer to this argument 
is found in the terms of the agreement itself. The dismis¬ 
sal pay provisions of the agreement which have already 
been discussed clearly demonstrate that the parties in¬ 
tended the severance pay provision to constitute the maxi¬ 
mum recoverable damages. 

Had the parties intended the agreement to be a perma¬ 
nent contract of employment, as appellant contends, they 
would have so stated in express terms. Further, as appel¬ 
lant did not agree to work for a fixed term and could have 
resigned at any time without breaching the agreement, this 
is further indication that the parties intended the sever¬ 
ance pay provisions to govern. 

The ramifications of appellant’s theory, which are dis¬ 
cussed in the following section, further emphasize that 
the parties intended severance pay to be the maximum re¬ 
covery absent an agreement to the contrary. 

n. APPELLANTS CONSTRUCTION OF THE COLLECTIVE BARGAINING 
AGREEMENT WOULD CAUSE ANOMALOUS RESULTS. 

Appellant asks damages for loss of wages; her brief 
does not disclose whether in addition to this she claims sev¬ 
erance pay. If her claim is for both loss of wages and 
severance pay, the result is a perversion of the terms of 
the collective bargaining agreement. Under such a theory, 
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an employee facing discharge would be better off financially 
if he induced or precipitated a breach of the agreement by 
the employer, for then he would be entitled to everything 
that might hav been earned while the contract remained in 
force plus severance. Such a theory ignores the estab¬ 
lished principle which limits the injured party to actual 
damages only and contemplates making him whole and not 
more. Cooney v. Legg, 34 F. Supp. 531. It amounts to a 
substantive rewriting of the bargaining agreement. 

Appellant’s theory of the case is no more than an ex¬ 
pedient resolution of the comparison between her actual 
severance pay entitlement under the bargaining agreement 
and the pay loss fortuitously arising from her failure to 
find employment. j 

If in this case the appellee and the Guild had found that 
appellant had not been discharged for good and sufficient 
cause, and she had been reinstated with all wages lost dur¬ 
ing her period of unemployment, would appellant be en¬ 
titled to severance pay plus these back wages ? The agree¬ 
ment clearly does not provide for double compensation, and 
such a construction does violence to its terms. 

How would appellant interpret the collective bargaining 
agreement had she been discharged on November 3, 1949, 
the day before the agreement terminated and had been per¬ 
manently employed elsewhere the day after? Would she 
then contend that the severance pay provision constituted 
an unenforceable penalty and be content with recovering 
one day’s wages ? Hardly! 

And what would appellant’s position be assuming she 
had been discharged for reasons mutually agreed to be 
good and sufficient cause? Under the terms of the agree¬ 
ment she would be entitled to severance pay. But appel¬ 
lant contends that severance pay is an unenforceable 
“penalty.” It follows that appellee is not required to pay 
severance pay in such a case or any case. Does appellant 
so contend? : 
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Should a discharged employee obtain other employment 
immediately at the same or a higher wage, he would suffer 
no damage and could recover none. Under appellant’s 
theory, the employee could not recover severance, notice 
and vacation pay, an ‘‘unenforceable penalty,” but would 
be limited to recovering damages for loss of wages. Since 
such employee did not suffer any loss of wages, the em¬ 
ployer would not be required to respond in damages nor 
would he be required to pay severance, notice or vacation 
pay. 

Appellant, however, is apparently not claiming that she 
is entitled to severance pay in addition to loss of wages as 
appellant’s alleged damages do not specify severance, vaca¬ 
tion or notice pay (App. Br., p. 3). This failure to demand 
severance pay emphasizes the strained construction which 
appellant places upon the collective bargaining agree¬ 
ment. 

The results which follow from appellant’s interpreta¬ 
tion of the agreement and applicable law demonstrate con¬ 
clusively the fallaciousness of her arguments. 

III. THE SEVERANCE PAY PROVISIONS DO NOT CONSTITUTE 
ANY UNENFORCEABLE PENALTY. 

Appellant contends that the provisions for severance 
pay in the collective bargaining agreement are unenforce¬ 
able as requiring the payment of a penalty. In support 
of this contention appellant argues that a wrongfully dis¬ 
charged employee with six months service and one with 
fifteen years service would both suffer the same damages. 
This is incorrect. It is obvious that an employee of fifteen 
years has through longevity obtained status with the firm 
entitling him to privileges and benefits not received by em¬ 
ployees with lesser seniority. An employee with long serv¬ 
ice has a greater change to make than one who had merely 
worked for six months, and it is reasonable to assume that 
it was to cover this adjustment period that the provision 
for severance or dismissal pay based on longevity was 
inserted in the contract. The damage suffered by an em- 
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ployee with such longevity is plainly not subject to measure¬ 
ment in pecuniary damages, nor does the law compensate 
such damages. 

The damage suffered will vary from case to case, and the 
loss of a position with high seniority is accompanied by 
many factors not subject to a claim for damages. The only 
way the parties could arrive at an equitable plan was 
through the severance pay provision of the collective bar¬ 
gaining agreement. This very principle was recognized in 
In Re Public Ledger, 161 F. 2d 762 (cited by appellant, Br., 
p. 15), where the court expressly held that dismissal pay 
was not an unenforceable “penalty.” 

Furthermore, it has been held that in the event of a dis¬ 
missal severance pay does constitute liquidated dam¬ 
ages. Olsen v. Arabian Oil Company , 194 F. 2d 477, cert, 
den. 344 U. S. 817; Warihope v. Press Company, 256 App. 
Div. 433, 10 N. Y. S. 2d 797, aff’d 22 N. E. 2d 171. 

It follows from the above authorities that the require¬ 
ment in the contract that employees be paid severance pay 
if they are discharged “for any reason other than willful 
neglect of duty or gross misconduct” is one for liquidated 
damages as is the provision for two weeks notice before 
discharge. The liability under the collective bargaining 
agreement then is limited to the payment of those two 
amounts plus any accrued vacation pay. 


IV. TREATING SEVERANCE PAY AS LIQUIDATED DAMAGES DOES NOT 
VITIATE THE SECURITY PROVISIONS OF THE COLLECTIVE BARGAIN¬ 
ING AGREEMENT. 


Appellant contends that construing the severance pay 
clause as providing for liquidated damages “vitiates” the 
security provisions of the collective bargaining agree¬ 
ment. This follows, says appellant, because so interpret¬ 
ing the agreement would result in employees discharged 
for good and sufficient cause and those discharged without 


good and sufficient cause 
covery. 


being 


entitled to the same 


re- 


i 
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What appellant failed to state, however, was that upon 
mutual agreement between employer and union that there 
was no good and sufficient cause for discharge, the em¬ 
ployee would be entitled to two rights not granted him if 
he were fired for good cause, namely, reinstatement to his 
job and repayment of wages lost while unemployed. On 
the other hand, an employee discharged for good and suf¬ 
ficient cause is entitled to neither reinstatement nor hack 
pay. This again demonstrates the clear pattern of the 
agreement. 

Discharges are divided into three classes: those for 
gross misconduct or willful neglect of duty, those for good 
and sufficient cause, and those not for good and sufficient 
cause. Appellant and appellee agree that discharges fall¬ 
ing within the first class entitled the employee to nothing. 
Appellant and appellee apparently agree that a good cause 
discharge entitles an employee to severance pay only. This, 
of course, points up the inconsistency of appellant’s posi¬ 
tion. If severance pay is an “unenforceable penalty’’ as 
appellant charges (App. Br., p. 12), then no employee can 
force the appellee to pay severance pay, even if discharged 
for good cause, as a refusal to pay severance pay could not 
he remedied in any court. 

Is this wffiat the agreement means? May the employer 
deny employees who are discharged severance pay regard¬ 
less of the reason for discharge because, as appellant con¬ 
tends, severance pay is an “unenforceable penalty?” 
Merely to state the consequences of appellant’s theory is 
to show its fallacy. 

It is difficult to reconcile the results of appellant’s theory 
with appellant’s contention that treating severance pay as 
liquidated damages “vitiates” the security provisions of 
the agreement. 
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V. APPELLANTS CONTRACT OF EMPLOYMENT NOT BEING FOR A FIXED 
TERM WAS TERMINABLE AT WILL. 

Appellant has admitted that she was not hired for a 
fixed term nor did she promise to work for any definite 
period of time (J. A. 52-53). Her employment contract 
with Eleanor Patterson, her employer, is the agreement 
upon which appellant must premise her suit even though 
the collective bargaining agreement may set forth plain¬ 
tiff’s rights. J. I. Case Co. v. N. L. R. B., 321 U. S. 322; 
Knudsen v. Chicago & Northwestern Ry., Co., 106 F. Supp. 
48. 

Absent a promise by appellant to work for a fixed term, 
her contract of employment lacked mutuality and was ter¬ 
minable at the will of either party. Littell v. Evening Star 
Newspaper Co., 73 App. D. C. 409, 120 F. 2d 36; Restate¬ 
ment of Agency, Section 442. If, under the collective bar¬ 
gaining agreement as implemented by individual contracts 
of hiring, the term of service is left to the discretion of 
either the employee or the employer, the contract is termin¬ 
able at the will of either. Gambrel v. United Mine Workers, 
Ky. , 249 S. W. 2d 158. Had appellant bound her¬ 
self to work for a fixed term with no corresponding duty 
on Eleanor Patterson to employ her for a fixed term, ap¬ 
pellant could have terminated her contract at will without 
liability in damages to her employer. Strobe v. Netherland 
Compcmy, 245 App. Div. 573, 283 N. Y. S. 246; Interbor¬ 
ough Rapid TraAisit Co. v. Green, 131 Misc. 682, 227 N. Y. S. 
258. How then can it be contended that appellee may not 
terminate the agreement at will? To hold otherwise would 
be to establish a double standard of justice. 

The collective bargaining agreement was not a contTact 
of permanent employment. Hudson County Newspaper 
Guild v. Jersey Pub. Co., 23 N. J. Super. 419, 93 A. 2d 183. 
In the last cited case the court in construing the provisions 
of a collective bargaining agreement substantially similar 
to the one here involved declared: 

1 ‘ Article XII provides that the employer shall not 
discharge an employee without sufficient cause and as 
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security to the employee, it is provided that except in 
cases ‘ of proven dishonesty, or self-provoked discharge 
for the purpose of collecting severance pay,’ the Guild 
shall be given two weeks ’ advance notice in writing of 
the contemplated discharge and the reason therefor. 
As we have already stated, we believe this was to al¬ 
low sufficient time for the grievance committee to in¬ 
vestigate the authenticity of the reasons given for the 
proposed discharge and to take the necessary steps to 
protest and prevent an unfounded discharge. To im¬ 
part any greater significance to this provision would 
give it a sense of guarantee of employment during 
the term of that agreement in the nature of an employ¬ 
ment contract which clearly was not intended.” (p. 
189). 

A case directly in point is Louisville & N. R. Co. v. Wells, 
289 Ky. 700,160 S. W. 2d 16. There the plaintiff, a former 
conductor on the defendant’s railroad, was suing for wrong¬ 
ful discharge. The collective bargaining agreement pro¬ 
vided that conductors should not be discharged “without 
just cause.” The plaintiff could terminate his employment 
at will. The court stated: 

“The contract relied on was not for a definite period 
in so far as it embraced the employment of members 
of the Order. It "was certainly terminable at the will of 
the employee for there is nothing in it which obligates 
him to continue in the service for any length of time. 
If any of its terms be subject to the contract that the 
company was bound to retain him in the service, that 
condition is unilateral, consequently, unenforceable and 
does not afford the basis of an action for damages for 
breach of the contract.” (p. 18) 

Similarly in Rotnofsky v. Capital Distributors Corp., 262 
App. Div. 521, 30 N. Y. S. 2d 563 (1941), the collective bar¬ 
gaining agreement involved provided that the employer 
“agrees not to discharge any regular employee provided 
for herein, except for cause, upon one week’s notice.” The 
employer also agreed not to discharge “any of its em¬ 
ployees within the classes provided for herein for union 
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activities.” In holding there was no contract for a definite 
term, the court declared that the plaintiff’s rights: 

“* * * do not include the right of continuous employ¬ 
ment for the balance of the collective bargaining 
period. The two-year period fixed in the contract did 
not purport to fix the term during which member em¬ 
ployees were to remain in the service of the defendant. 
It related solely to the period during which the collec¬ 
tive bargaining agreement would be enforceable. The 
clause that the employer was not to discharge any regu¬ 
lar employee, except for cause, must be read in con¬ 
nection with the whole of the agreement. So read, we 
think it was inserted to insure the retention of union 
men, and not to provide any fixed period of continuous 
employment.” (p. 565) 

A case parallel to the Rotnofsky case is Neves v. P. S. 
Thor son & Co., 35 N. Y. S. 2d 678 (1942). See also In re 
Paramount Publix Cory., 90 F. 2d 441; Kelbe Operating 
Corp. v. Jarka Corp., 20 F. Supp. 647, aff’d. 96 F. 2d 601. 

In Petty v. Missouri & Arkansas Railway Co., 205 Ark. 
990, 167 S. W. 2d 895 (1943), cert. den. 320 U. S. 738, the 
plaintiff sued his employer alleging that he was wrongfully 
discharged as he had not been given a hearing as was re¬ 
quired by the collective bargaining agreement. The court 
held the contract unenforceable as it was unilateral and 
lacking in mutuality of obligation since the employee had 
not bound himself to serve the employer for any set term. 
See also, Swart v. Huston, 154 Kan. 182, 117 P. 2d 576 ; 
Kunz v. Coition, 54 F. Supp. 673; Lewis v. Minnesota Mu¬ 
tual Life Ins. Co., 240 Iowa 1249, 37 N. W. 2d 316; Wilson 
v. Airline Coal Co., 215 Iowa 855, 246 N. W. 753; Louisville 
& N. R. Co. v. Bryant, 263 Ky. 578, 92 S. W. 2d 749. 

It must be concluded that appellant’s contract of em¬ 
ployment was terminable at will because it lacked mutual-: 
ity, and appellant is thus barred from recovering any dam¬ 
ages for loss of wages occurring subsequent to her dis¬ 
charge. Meredith v. John Deere Plow Co., 185 F. 2d 481; 
cert. den. 341 U. S. 936. 
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VL APPELLANT HAS FAILED TO DEMONSTRATE THAT SHE IS ENTITLED 
TO DAMAGES FOR LOSS OF EMPLOYMENT FROM DATE OF DIS¬ 
CHARGE UNTIL THE DATE SHE OBTAINED PERMANENT EMPLOY¬ 
MENT. 

Even if we assumed that appellant had agreed and prom¬ 
ised to work until the collective bargaining agreement was 
terminated, thereby binding herself to give her services for 
a fixed term, appellant has cited no authority, and appellee 
has discovered none, that would support appellant’s claim 
that she is entitled to wages lost from the date she was 
discharged to the date she obtained permanent employ¬ 
ment. Appellant was discharged on October 28,1948. The 
collective bargaining agreement which sets forth the only 
basis for her right to recover on this basis was superseded 
and rendered nugatory on November 4, 1949, when a new 
collective bargaining agreement was entered into. The old 
collective bargaining agreement at that time had approxi¬ 
mately two months to run as by its terms it was to expire 
on the 31st of December, 1949. Appellant, however, claims 
to be entitled to damages from the period October 27,1948, 
the date of discharge, until April 3, 1951, the date she ob- * 
tained permanent employment, less temporary employment 
obtained during that period. Under appellant’s theory, 
if twenty years elapsed before she obtained permanent em¬ 
ployment elsewhere, appellee would be required to respond 
in damages for her loss of wages during the twenty year 
period. This theory is specious. Even assuming a fixed 
term of employment, appellant’s recovery is limited to the 
total wages she would have received during the contract 
period which ended on November 4, 1949. This rule is too 
well settled to admit of controversy. Knipp v. Harris, 45 
App. D. C. 460; Williston on Contracts (Bev. ed.), Section 
1358. 

vn. THE TRIAL COURT PROPERLY EXCLUDED PAROL EVIDENCE AS THE 
AGREEMENT IS NOT AMBIGUOUS. 

The ruling of the trial court excluding parol evidence was 
correct. The collective bargaining agreement is not am¬ 
biguous and parol evidence was inadmissible. Cortelyou v. 
United States ex rel. Thorpe, 32 App. D. C. 20. 


CONCLUSION 


| 


The decision of the lower court limiting appellants re¬ 
covery to severance, notice, and vacation pay was correct 
and that portion of the courts decision should be affirmed. 

Respectfully submitted, 

Pekry S. Patterson, 

Kelley E. Griffith, 
Herbert J. Miller, Jr., 
Attorneys for Appellee. 




